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A decision rendered by the Supreme Court 
of Minnesota is published in this number, 
holding than an order drawn on a bank made 
payable at a day subsequent to its date, is not 
a check, but a bill of exchange, and therefore 
entitled to days of grace in the time of pay- 
ment. ‘This is a subject on which the de- 
cisions have been frequent and various, and 
in many states the matter is regulated by 
statute, which disallows grace on such paper. 
It is of great importance that the rule in 
each state regulating future payable checks 
should be definitely fixed and clearly under- 
stood. In another part of the JoURNAL 
we review the law, both legislative and judi- 
cial, on the subject. 


In our last number was published under 
the title ““Western Mortgage Loans to Pre- 
emptors,” an article by Mr. Augustus A. 
Levey, of the New York bar, wherein the law 
was presented as to the validity of mortgages, 
or agreements to mortgage, made by pre- 
emptors before the acquisition of final title 
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from the government. ‘The point at issue 
was whether the act of Congress requiring a 
pre-emptor, before making final entry, to 
make affidavit “that he has not, directly or 
indirectly, made any agreement or contract 
in any way or manner with any person what- 
soever, by which the title which he might ac- 
quire from the government of the United 
States should inure, in whole or in part, to the 
benefit of any person except himself,” and 
imposing the penalty of forfeiture of the land 
for swearing falsely, would affect the validity 
of mortgage contracts so executed. The 
writer presented various decisions of Western 
courts and of Land Office commissioners on 
the question, and showed the general purpose 
which Congress had in view in the enactment 
quoted, as defined by the Supreme Court of 
the United States. ‘The conclusion reached 
was that in a state where a mortgage is con- 
strued neither as a grant nor a conveyance, a 
pre-emptor who has made an executory con- 
tract for a mortgage conditioned to take effect 
upon his title being perfected (either before 
or afier patent issued) may lawfully take the 
oath required by the statute; that such an 
agreement is neither against the letter nor the 
intent of the statute, and that the supreme 
court would enforce it. And that mortgages 
by pre-emptors, after the right to the land 
has become vested (¢. ¢., after proof, but be- 
fore patent issued), are entirely valid. 

The subject was not, however, exhausted 
in the last article, and in a second article, 
published herein, the writer presents later de- 
cisions of the Land Office authorities, to- 
gether with two additional decisions of West- 
ern courts. This brings the law down to 
date; the two articles taken together abso- 
lutely exhaust the subject, and the conclu- 
sions of the writer, as published in the last 
number, are fortified by the additional mat- 
ter presented. 
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An interesting case comes from Nebraska 
growing out of the cashing of a forged check 
by a bank, which is instructive as illustrating 
the extent to which an employer may be held 
liable for the acts of his clerk. A merchant 
who was a dealer with the plaintiff bank, be- 
ing away on a business trip, left.two clerks 
in charge of his establishment to carry on 

, the ordinary affairs of the business. During 
his absence a stranger purchased certain 
goods, tendering in payment a check for a 
‘larger amount than their price, drawn to the 
order of F. L. Dudley. The stranger repre- 
sented that he was Dudley and indorsed the 
check. One of the clerks thereupon took it 
over to the bank and had it cashed, and, 
after deducting the price of the goods, paid 
over the balance to the stranger. The check 
turned out a forgery, and the bank thereupon 
sued the merchant for the amount. 

Had the merchant himself had the check 
cashed at the bank, his liability to refund 
mon ey which he had obtained upon paper to 


which he could'give*no title would be obvious; 
and the important question was whether, his 
clerk having acted in the matter, the mer- 
chant could be held equally liable for the 


latter’s act. ‘The merchant claimed that the 
clerk never had any authority to take checks 
in payment and have them cashed, and con. 


tended that the latter’s act, being without au-. 


thority, did not bindf{him. The court, how- 
ever, in their opinion, found herein, hold 
that ‘ifthe clerk had apparent authority to 
carry ‘the check to the bank and have it 
cashed, although the real authority expressed 
and delegated by the employer did not extend 
tosuch an act, the latter would be bound, un- 
less the bank had notice of any limitation 
placedfupon his authority. And upon con- 
sideration of the evidence, it being shown 
that it was left to the clerk and his associate 
to transact all the business of the store, the 
court reaches the"conclusion that the clerk 
had apparent authority to cash the check, 
and that the employer was consequently 
bound. 

The doctrine that a® principal is bound by 
the act of his agent, done within the scope 
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‘of the apparent authority conferred upon 


him, is well known, and has been applied in 
a great variety of cases. The value of the 
present case, therefore, is not in announcing 
any new rule of law, but in affording an il- 
lustration of the application of an old and 
well-known rule to a new set of circum- 
stances, such as therein disclosed. 


To that large class of the business com- 
munity who from friendship, business inte- 
rest, or other consideration, occasionally assist 
their fellow-man in case of need by becom- 
ing accommodation makers, indorsers or ac- 
ceptors of negotiable paper, the opinion of 
Judge Jenkins, of the federal court in Ill- 
nois, published in this number, will be found 
both instructive and interesting. 


The subject under consideration is the law 
as to contribution between accommodation 
parties—whether where two or more parties 
sign for accommodation at different times, a 
subsequent signer for accommodation, who 
has been compelled to pay the paper, can 
compel a prior signer to stand the entire loss, 
or whether each must bear their proportion- 
ate share of the burden. The whole law on 
this subject as it exists both in the United 
States and England, is brought out with great 
clearness by the court and the prevailing rule 
in this country, but not in England, is shown 
to be that a party who signs for accommoda- 
tion is liable for the whole amount to any 
subsequent party for accommodation, who 
has to take up the paper, and this even 
though the subsequent party knew, when he 
signed, that the obligation of the prior party 
was for accommodation only. In other 
words, that there is no contribution between 
successive parties to accommodation paper ; 
but the party first signing is liable for the 
whole amount, and each successive signer is 
likewise bound to those who succeed him. 

This, of course, is on the assumption that 
there is no special agreement or understand- 
ing between the parties that they shall equally 
bear any liability that may result, for such an 
agreement, even though not in writing would 
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be admissible in evidence to change the 
ordinary rule. 

The theory on which the rule proceeds is 
that a subsequent accommodation signer in- 
curs a contingent liability upon the faith of 
the antecedent names on the paper, and that 
whether accommodation or real indorsers, 
makers or acceptors, he is equally entitled to 
consider their obligation prior to his and to 
look to them, as a holder for value, in case 
he is obliged to pay the paper. 

The opposite view declines to assume that 
the one party has become bound upon the 
faith of the others’ precedent engagement, 
and treats all accommodation parties, how- 
ever they may appear upon the paper, as co- 
sureties and equally bound for the debt, and 
so liable to contribute. 

The court states that “‘ whichever rule may 
seem to be the more equitable and to be pre- 
ferred, the former is too firmly established to 
be disputed. Individual notion of right must 
now yield to the wiser judgment of the law.” 

The rule first mentioned is shown to pre- 
vail in the federal courts and, with one or 
two exceptions, in all the state courts that 
have passed upon the question. In England 
the only decision expressly upon the point 
decides squarely the opposite and sanctions 
the right of an accommodation &&ceptor to 
contribution from a subsequent accommoda- 
tion indorser. This is upon the general 
principles of suretyship, overlooking the pre- 
sumption of the commercial law that subse- 
quent accommodation parties signed in reli- 
ance upon the responsibility of the prior ac- 
commodation parties. Judge Jenkins, how- 
ever, points out that the case stands alone, 
citing no authority to sustain it, and that in 
principle it is in conflict with the rules laid 
down in other English cases. 

Assuming that the rule announced is not 
universally known among the class of readers 
we name, which is not unreasonable, the case 
at hand is valuable as presenting them with a 
complete view of the law regulating their lia- 
bility. While a man may sign accommoda- 
tion paper intending to incur a sole liability, 
contingent on the default of the debtor, it is 


very possible that cases may occur where par- 
ties signing for accommodation, do so with 
the understanding and expectation that other 
parties will be approached and do likewise, 
and where in ignorance of the rule of law, he 
will very naturally suppose and believe that 
the parties subsequently signing are equal 
sharers with himself in the contingent liabil- 
ity assumed. ‘This view, in the absence of 
an express understanding or agreement be- 
tween the parties to that effect, is shown to 
be erroneous according to the prevailing rule 
in this country, and a party originally signing 
under such circumstances would find himself, 
ultimately, solely liable on default of the 
debtor. 
The moral or lesson to be drawn from this 
case by all parties who may be called upon 
to sign accommodation paper in connection 
with others on the idea of joint liability, is 
that if they are first approached and their 
signature first sought to be obtained, it should 
not be given without a previous express un- 
derstanding with the other parties that the 
contingent liability incurred should be a joint 
one, each being bound to contribute a pro- 
portionate share of whatever amount the ac- 
commodation signers may be called upon to 
pay. Without such an agreement the pre- 
sumption of law will be that each subsequent 
party signed in reliance upon the responsi- 
bility of the prior parties, and the transac- 
tion will result upon default of the debtor, in 
the first signer for accommodation being 
compelled to pay the full amount. 





WESTERN MORTGAGE LOANS 
TO PRE-EMPTORS. 


SECOND ARTICLE. 


Numerous applications have been made to 
me to consider the case of Bass v. Buker, 12 
Pac. Rep., 922 (Supreme Court of Montana, 
Jan. 24, 1887), in the light of my previous 
communication printed in the issue of Tur 
BankING Law JouRNAL of November 15th, 
1889. 

In this Montana case the court held, fol- 
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lowing Bull v. Shaw, 48 Cal., 455 (1874), 
and Woodbury v. Dorman, 15 Minn., 338 
(1870), that a mortgage came within the 
terms, “grant and conveyance” in the pre- 
emption law of 1841, and was therefore in- 
valid. It is to be observed, however, with 
reference to the last cited (Minnesota) case, 
that the court overruled this decision in the 
very same volume of its reports, and upon a 
motion for a reargument, 2, change having 
taken place in the composition of the court, 
the judge who denied the motion said: “In 
view of the disastrous consequences which, 
in our opinion, may result from what we con- 
ceive to be a mistaken rule of real property, 
we should not feel bound in any future case 
which might come before the court to follow 
the decision, but should feel at entire liberty 

to re-examine the question involved as res 
' mova, and to overrule the decision, if our pres- 
ent views should remain unchanged.” 


Subsequently the case of Jones v. Taintor, 
15 Minn., 512, was decided, Judge Berry, who 
had written the dissenting opinion in the first 
case, now expressing the unanimous opinion 
of the court. His views seem to me an ex- 
cellent epitome of the reasons why these pre- 
emptors’ mortgages must be considered valid 
to all intents. 


“ A simple agreement by a person propos- 
ing to apply for and enter land under the act 
of September 4, 1841, to execute a mortgage 
to secure the payment of money furnished 
him with which to pay for such land, is not 
such an agreement as is referred to in the 
provision of the statute (referring to grants 
and conveyances). Itis not an agreement by 
which the title to be acquired, that is to say, 
the fee, should inure, in whole or in part, to 
the benefit of any person other than the pre- 
emptor. On the contrary, the presumption 
is that a mortgagor intends to pay the mort- 

debt, and discharge his land from the 
incumbrance of the mortgage, so that his title 
shall not inure to the benefit of the mort- 
gagee. ‘The result may be that the mort- 
gagee, through the mortgagor’s default, will 
acquire the title, and the same resu/¢t might 
have followed if the pre-emptor had given his 
note only for the warrant, or purchase money, 
or for any other indebtedness, and such note 
having been put in judgment, the holder of it 
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had acquired title to the land pre-empted 
through sale upon execution. 

But the resu/? is not important; the ques- 
tion is, was there any contract or agreement 
by which the pre-emptor fixed this result? 
Did the pre-emptor contract or agree that the 
title to be acquired, that is to say, the fee, 
should inure to the benefit of another? In 
other words, did the pre-emptor contract or 
agree to do anything, which when done, 
would pass the title im whole or in part to 
another, so that the pre-emption would, as to 
such whole or part, be a mere conduit of the 
title? We are clear that no such contract or 
agreement is fairly to be inferred from a 
simple agreement, made before pre-emption, 
to secure the whole or a part of the purchase 
money by a mortgage upon the premises to be 
pre-empted. The mortgage contemplated by 
such contract or agreement is but a security, 
and its execution does not have the effect of 
making the title acquired by the pre-emptor, 
to wit, the fee, inure, in whole or in part, to 
the benefit of another.” 

And this seems to be the view now taken 
by the land office authorities in their very re- 
cent decisions which clearly overrule the 
earlier cases to which I have before referred. 
In Owings v. Lichtenberger, 9 Copp’s Land 


Owner, 197 (Nov., 1882), Secretary Teller 
said : 

“Tt is claimed by plaintiff's counsel that 
the mortgage * * * wasadisposition of 
his homeste. I do not think this view of 
the case can Be maintained: In Nebraska a 
mortgage of real estate is a mere pledge or 
collateral security, creating a lien upon the 
mortgaged property, but conveying no title or 
vesting no estate either before or after con- 
dition broken.” 

This was in line with that secretary’s previ- 
ous decision in the case of Larson v. Weis- 
becker, 9 Copp’s Land Owner 60, (April 24, 
1882) where he said, after citing the language 
of the supreme court in Afjers v. Croft, 13 
Wall, 291 (referred to in my previous article): 

“The statute under consideration requires 
fromapre-emptor * * inorder to the de- 
feat of his right of re-entry, a contract dy 
Sorce of which title to the land must vest in 
some other person than himself; and it must 
appear that such was his intention at the time 
of making it. If, on the contrary, the mort- 
gage was a mere security for money loaned, 
and the contract does not necessarily divest the 
title from him, it was not a contract or agree- 
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ment within the meaning of § 2262. The 
law was intended to prevent speculative 
entries ; but, if a pioneer settler, struggling 
fora home for himself and family is com- 
pelled, by his necessities, temporarily to 
mortgage his land, that he may pay for it and 
secure it to himself, and his good faith is 
manifest, in the absence of all fraudulent and 
illegal purposes, I discover no reason why 
the government can reasonably object thereto, 
or that it is within any prohibition of the law. 
Weisbecker appears to have been one of that 
numerous class of poor but worthy citizens 
for whom Congress legislated in the pre- 
emption laws. He mortgaged his land for 
no speculative or improper purpose, but that 
by means thereof the title might invest in 
himself and notin another. I am therefore 
of the opinion that his entry should not be 
forfeited by reason thereof.” 

It was, however, held that cases previously 
adjudicated under a different view of § 2262 
U.S. R. S. should not be considered as re- 
versed, but that the principle of this decision 
should be applied only to future cases. 

And as late as February 20, 1884, secretary 
Teller to commissioner McFarland, 10 
Copp’s Land Owner, 399, Charlemagne 
‘Tower’s case, said: 

“Tt is clear that the claimant must make 
oath to two facts, namely, that he did not 
settle for speculative purposes, and that he 
has not made such a contract that his title 
will inure to another person. 

“'l‘hat a person made a speculative settle- 
ment may be proved bya contract before 
entry to convey after entry, and thereupon 
the entry is void, as expressly ruled in the 
case of Harkness v. Underhill, 1 Black, 316, 
and impliedly in Myers v. Croft, supra. That 
he made settlement, and before entry made 
such a contract that any title he might ac- 
quire would ‘inure’ to another, could only 
be proved by a formal conveyance of the 
land. Such a conveyance, when the settler 
procured title, would inure by operation of 
law to his grantee. E//wood v. Flannagan, 
104 N. Y., 652, while a mere executory con- 
tract would not so inure to him; and such a 
conveyance would be void under the above 
authorities, and could not be enforced in the 
courts against the grantor unless expressly 
protected by statute. It is clear, however, 
that the last clause of the section, as above 
cited, indicates an intention to protect it, 
and, therefore, the two clauses are to be con- 
strued together as providing that the settler 


LAW JOURNAL. 3 


shall not convey the land to another prior to 
entry, and if he does, the conveyance shall 
be void, except in the hands of a dona fide 
purchaser.” 

See, also, case C. P. Cogswell, 11 Copp., 
181, July 21, 1884, and cases cited, 

The case of Larson v. Weisbecker was ex- 
pressly approved in the case of Young v. 
Arnold, 14 Copp., 138, where Acting-Secre- 
tary Muldrow, June 11, 1887, held that the 
intention to mortgage a claim after receipt of 
final certificate, in order to raise the money 
wherewith to pay for the land, does not in- 
validate the proof. 

But notwithstanding these clear expres- 
sions of opinion upon a point which would 
not seem difficult to the average legal mind, 
the Supreme Court of Montana, so far as it 
can do so, undertakes in Bass v. Buker to 
overrule them both, and seeks to construe 
the act of 1841 by means of an inquiry, di- 
rected to ascertain what was a mortgage con- 
sidered to be in 1841 when the pre-emption 
act was passed. After remarking that New 
York was then the only state which held a 
mortgage to be only a security, it proceeds to 
give a list of the states which then helda 
mortgage to pass the legal title to the mort- 
gagee. But it is to be observed that no one 
of these states were those in which the pre- 
emption laws ever had any (effect of conse- 
quence. 

‘The court proceeded to ask whether an 
act of Congress must be construed differ- 
ently in each state according to the view 
which might be held as to mortgages, and 
considers that it has arrived at a reductio ad 
absurdum by the remark that “We should 
then reach the conclusion that the validity of 
such a mortgage would depend upon the 
situation of the land. 

“A mortgage upon pre-emption lands 
made before final entry is either valid or void 
under that section. If valid in any state it 
is valid everywhere ; if void in one state it is 
void in all states.” 

With regard to this branch of the decision 
in question this may be said: The modern 
view of mortgages as mere pledges has been 
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arrived at by means mainly, if not entirely, of 
judicial decisions. Though in many states 
this view has been embodied in their statutes 
and codes, it has been rather with a view to 
giving that fixity to the law which it was con- 
sidered might be most surely attained by 
means of the /ex scrip/a than by leaving the 
subject to the possibility of fluctuation in- 
volved in judicial opinions. Now, the effect 
of later judicial decisions which modify or 
verrule earlier ones upon the same subject 
has been held by the supreme court to be 
equivalent in effect to an amendment. “A 
change of decision is to all intents and _pur- 
poses the same in its effect on contracts as 
an amendment of the law by means of a le- 
gislative enactment.” Douglass v. Pike 
Company, 101 U. S., 677, 687. 

Of course, contracts entered into under a 
given construction of a statute by the supreme 
judicial authority are unaffected by a later 
overruling of the same decision. Geddes v. 
Brown, 5 Phila.,(Pa.) 180. But where there 
is no question of executed contracts, the rule 
of statutory construction is that the law is 
supposed always to have been what the latest 
authoritative construction declares it now to 
be. Bac. Abr. Stat, 1, 5; Jersey Co. v. 
Davidson, 29 N. J. L., 415. Dubious words 
in a statute which impose a penalty or in- 
volve a forfeiture ought always to be taken 
most strongly against the law-makers. U. S. 
‘vw. Heth, 3 Cranch, 413. 

The Supreme Court of the United States 
has held that where a statute prohibited the 
purchase of land by the United States except 
under a law authorizing it, that this did not 
apply to lands taken by way of security for a 
debt. Neilson v. Lagow, 12 How., 98. 

It is very much to be desired that this 
question should be taken to the supreme 
court for final adjudication, and that it 
should be forever put at rest, for at present 
the western courts are in hopeless irreconcil- 
ability on this subject. I entertain no doubt, 
however, as to the ultimate result, and I am 
confident that these pre-emptors’ mortgages 
will be finally declared to be valid as not 
Within the prohibition of § 2262 U.S. R.S., 


and that thus the principle asserted in Afyers 
v. Croft, supra, as to sales, will be extended 
to mortgages. 
Aucustus A. Levey, 
20 Nassau street, December, 1889. 


IS A BANK CHECK PAYABLE 
ON A FUTURE DAY ENTITLED 
TO GRACE? 


BY THE EDITOR. 


For a long time in the history of our juris- 
prudence a conflict of judicial opinion has 
been waged as to the character of an order 
for money drawn on a bank in the ordinary 
form of a check, but made payable at a day 
subsequent to its date and issue. ‘The ma- 
jority of courts that have passed upon the 
question have adopted the view that such an 
instrument was not a check, but a bill of ex- 
change, and therefore entitled to grace in the 
time of payment, while the minority, among 
which, however, must be classed the opinions 
of such able jurists as Sharswood and Story, 
have announced the doctrine that a paper so 
drawn was a check and consequently payable 
without grace. 

The publication in the present issue of the 
decision of the supreme court of Minnesota, 
furnishing a rule for that state in harmony 
with the majority of cases, that an order so 
drawn is not a check but a bill of exchange 
and entitled to days of grace, affords a favor- 
able opportunity for a brief presentation of 
the law in the various jurisdictions on the 
subject, both legislative and judicial. 

In the federal court in Massachusetts, the 
minority rule was announced in 1843, by the 
celebrated Judge Story, who Zn re Brown, 2 
Story, 502, held an instrument in the ordinary 
form of a check, but payable on a day subse- 
quent to its date, to be a check and not a bill 
of exchange, and consequently not entitled to 
days of grace in the time of payment. 

Following this came the decision of Judge 
Sharswood in 1872, in the Supreme Court of 
Pennsylvania, in Champion v. Gordon,70 Pa. 
St., 474. In that case an instrument dated 
November 22d, 1869, was in the ordinary 
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form of a bank check and directed the pay- 
ment of the amount on December 3d. ‘The 
check was protested on December 3d, and the 
defendant claimed that it was an inland bill 
and prematurely protested. Judge Sharswood 
said : 

“The law merchant recognizes clearly a 
distinction in many respects between checks 
on banks and ordinary bills of exchange. 
One difference is that when the former are 
payable on demand or at sight, no days of 
grace are allowed. ‘The same rule holds 
where they are post-dated. (Byles on Bills, 
14, note ; 3 Kent’s Comm., 104, note; /n re 
Brown, 2 Story’s Rep., 502 ; Daniel v. Kyle, 
1 Kelly, 304; Mohawk Bank, v. Broderick, 
10 Wend., 495; 20 Wend., 205; 11 Ohio N. 
S., 89; 4 R, L, 30). Whether it applies also 
to checks, payable at a future day named, is 
a question upon which their is a contranety 
of opinion and decision. * * * 

“The ordinary commercial form of a bill 
of exchange, payable at a future day, is at so 
many days or months after date or sight. An 
order so drawn, whether upon a banker or 
any other person, ought to be regarded asa 
bill with all the privileges and liabilities which, 
by the law merchant, are incident to a bill. 
The drawer by adopting this usual form 
must be held so to intend. So, if an 
order be drawn on a merchant or other per- 
son with whom the drawer keeps money 
on deposit subject to draft, payable at a fu- 
ture day named, there exists no reason why 
the same rule should not apply. But there 
is good reason why there should be @ differ- 
ence between an order so drawn upon a bank- 
er, which certainly must be presumed to be 
by a person who keeps money on deposit 
with such banker subject to draft, and an 
order on a merchant or other person. If 
such an order drawn on a bank, payable at a 
future day named in it, must be considered 
as an inland bill and not a check, then the 
payee or holder has a right to present it at 
once for acceptance, protest it at once for 
non-acceptance and sue the drawer immedi- 
ately. Should it be accepted, however, the 
funds of the drawer in the bank would neces- 
sarily be tied up until the day of payment. 
All the objects of directing payment at a fu 
ture day would thus be frustrated. What 
the drawer undertakes is that on the day 
named he will have the amount of the check 
to his credit in the bank. In the meantime 
he wants the full and free use of his entire 
deposit. It is not denied that a post-dated 
check cannot be presented for acceptance. 
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That is by implication payable at a future 
day. Why, then, is a check expressly so 
made payable to stand on a different ground? 
In the case before us the ordinary printed 
form of a bank check was evidently used, and 
the day of presentment written in one of the 
blanks. This is the most convenient form, 
for it calls the attention of the paying-teller 
or cashier to the fact, which he would be 
likely to overlook if it were expressed only by 
date. Nothing, I am told, is more common 
than such mistakes in the payment of post- 
dated checks, and depositors often thus find 
their accounts over-drawn very much to their 
embarrassement. If we determine that an 
order like that before us is not presentable 
for acceptance before maturity we settle the 
question. It is a check and not a bill of ex- 
change.” 

The court further states that more than 
twenty years previous the banks in Philadel- 
phia adopted this rule, and it has been their 
rule ever since. That the usage of banks in 
the commercial metropolis ought to have 
great weight in determining a question of 
this character, and that it is, perhaps, quite 
as important that the usage should not be 
disturbed as that the point should be decided 
abstractly or theoretically right. 

And in Rhode Island in 1856 an order 
drawn upon a bank directing it to pay an 
amount “ninety days after date,” was held to 
be a check and not a bill of exchange; that 
days of grace were not allowed thereon, and 
hence a notice of non-payment to the in- 
dorser given three days after the time of 
payment mentioned in the check came too 
late. Westminster Bank v. Wheaton, 4 R. 
L, $0 

‘The foregoing, so far as our examination 
goes, constitute the only cases announcing 
the doctrine that an order on a bank payable 
at a future day is a check and not entitled to 
grace, except than in Tennessee an early case 
announcing a contrary rule would seem to 
have been overruled by a later non-reported 
case in harmony with the minority. ‘Thusin.- 
Brown v. Lusk, 4 Yerg. (‘Tenn.), 210, de- 
cidéd in 1833, an instrument, dated Nash- 
ville, December 13, 1827, directed to the 
cashier of the office of discount and deposit 
of the United States Bank at Nashville, and 
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ordering the payment of an amount on the 
14th of January, 1828, was held an inland 
bill of exchange and entitled to three days 
grace. The court said: “The paper under 
consideration was executed the 13th of De- 
cember, 1827, and payable the 14th of 
January following, and was negotiated as a 
security for money. It differs not in sub- 
stance or form from an inland bill of ex- 
change,” and it was consequently held en- 
titled to grace. 

But in a later case-—Herring v. Kesce, 
Op. Mss., December, 1871—the Supreme 
Court of ‘Tennessee held the following in- 
strument to be a bank check. 

* CLARKSVILLE, ‘lenn., March 11, 1865. 

Ten days after sight pay to the order of 
E. Withers two thousand dollars in currency 
value received and charge same to account. 

B. O. Keser, 
per J. B. Faxon, Cashier. 

To Srurcron, Clements & Co., Louis: 
ville, Kentucky.” 

Sturgeon, Clements & Co. had funds of 
the drawer on deposit. McFar.anp, J., de- 
livering the opinion of the court, said : 

“ Without entering fully into a discussion 
of the authorities, for they are numerous, it 
will be sufficient to say that the mere fact 
that the paper is drawn, payable at a future 
day, or so many days after sight, does not 
necessarily establish that it is not a check. 
There are other considerations affecting the 
question. If it is drawn upon a bank or 
bankers, and is designed by the parties as an 
absolute transfer and appropriation to the 
holder of so much of an actually existing 
fund belonging to the drawer and in the 
hands of the drawee, it will in general be re- 
garded as a check and not a bill of ex- 
change.” He says that in Brown v. Lusk, 
supra, “the drawer had no funds in the bank 
upon which he drew, and this was probably 
the distinguishing feature in that case.” 

This decision would seem to overrule the 
doctrine as announced in Brown v. Lusk; 
and place the opinion of the Supreme Court 
of Tennessee, in company with the opinions 
in the other cases which hold that an order 
on a bank payable at a future day is a check, 
and not entitled to grace. 

So far as we can ascertain the case of Her- 
ring v. Kesee does not appear to have been 
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published in the ‘Tennessee reports. We 
have examined Heiskell’s ‘Tennessee reports 
which cover the period of the decision, but it 
does not there appear, and while the pub- 
lished digest of ‘Tennessee cases announce 
the rule as laid down in Brown v. Lusk, no 
mention is made, so far as we have been able 
to see, of this later: decision. ‘The extract 
published of it is taken from an article in the 
Southern Law Review, vol. 1, page 414, upon 
“ Bank Checks,” which refers to this case, 
and the writer, commenting upon the lan- 
guage of McFARLAnp, J., says : 

“It may be that the authorities are numer- 
ous upon the point, but so far as the writer's 
reading has extended this case stands alone, 
that an instrument drawn payable so many 
days after sight is a check.” 

This decision so referred to is undoubtedly 
authentic, and while not published in 
the ordinary way, it must be regarded 
as placing ‘Tennessee in the line of cases 
which hold that grace is not allowed on 
paper drawn upon bankers, although made 
payable at a future day. 

‘Turning now to the cases which announce 
the majority rule that an order on a banker 
payable at a future day is not a check but a 
bill of exchange and entitled to grace, we find 
in California the case of Minturn v. Fish, 4 
Cal., $5, decided in 1854. ‘There an ordi- 
nary form of bank check was dated on June 
gth and directed the bank to pay “on the 
15th instant.” The court held that the in- 
strument, being an order to pay at a future 
day was an inland bill of exchange and en- 
titled to three days’ grace ; and that demand 
on the 15th was premature. 

So also in Ohio, a similar decision was 
made where a check was dated, June 13th, 
and made payable on July 13th. Morrison 
v. Bailey, § Oh. St., 13. 
~ And the same rule has been announced in 
Missouri, Delaware, Georgia and Oregon. 

Jvory v. Bank, 36 Mo., 475; Bradley v. 
Delaplaine, 5 Harr., (Del.) 305; Work v. 
Tatman, 2 Houst. (Del.) 304; Henderson v. 
Pope, 39 Ga. 361; Bank v. Henderson, 46 
Ga., 487; Hawley v. Jette, 10 Ore., 31. 
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In New York the question was considered 
in Bowen v. Newell, 3 Kern, 290, decided in 
1855. In that case a check was dated in 
New York, October sth, drawn on a Connec- 
ticut bank, and directed the bank to pay 
Zenas Newell “on the 12th inst.,” the amount 
of the check. Newell indorsed the check to 
the plaintiff, who had it protested on the 
rath, and Newell, being sued as indorser, 
claimed that the presentation and protest 
were premature and that he was discharged. 
The court held that it was an inland bill of 
exchange under the laws of New York, and 
should have been allowed grace. On a sec- 
ond trial, plaintiff proved that it was the 
uniform usage among bankers in Connecticut 
to treat such an instrument as a check, on 
which no grace was allowed, and this usage 
being admitted in evidence it was held to 
control the case, and plaintiff recovered. 

In the Ohio case, above cited, however, the 
testimony of certain Ohio bankers as to a 
usage to regard drafts vpon them payable at 
a day certain after date, as checks, and not 
entitled to grace, was held inadmissible to 
control the rules of law in relation to such 
paper. 

And to the cases just given must be added 
the Minnesota decision, published in this 
oumber. 

Having taken a brief survey of the de- 
cisions on the question, we see that the 
weight of authority holds to the view that an 
instrument in the ordinary form of a bank 
check, but which is made payable at a future 
day, is to be construed as a bill of exchange 
and entitled to days of grace ; that evidence 
has been offered in some cases to show 
that the understanding of the mercantile 
community is to regard such paper as payable 
without days of grace; and that such evi- 
dence has been admitted in New York and 
excluded in Ohio to change the rule of law. 
Further, that a contrary usage at one time 
existed in Philadelphia, for, according to 
Judge Sharswood, more than twenty years be- 
fore his decision, which was rendered in 1872, 
“the banks of Philadelphia under the advice 
of their counsel adopted this rule (that an 


order on a bank payable at a future day was a 
check and not a bill of exchange) and it has 
been their uniform practice ever since.” 

Let us now glance at some of the legisla- 
tion which has been enacted on the subject ; 
and from this it will be seen that the popular 
will evinced through the law-making body has, 
ig many instances, where the rule has been 
announced by the courts that a bank check 
payable at a future day was entitled to grace, 
changed this rule by the enactment of a law 
disallowing grace on paper payable at banks. 

‘Thus in Ohio, the decision in Morrison v. 
Bailey has been superseded by statute, and 
section 3175 of the Revised Statutes which 
makes provision for grace on certain instru- 
ments excepts “all bills of exchange, checks 
or drafts appearing on their face to have 
been drawn on any bank, banker, broker, ex- 
change broker, or banking company and pay- 
able on a specific day, or in any number of 
days after the day of sight or date thereof.” 

In New York, shortly after the decision by 
the New York Court of Appeals in the case 
of Bowen v. Newell, holding the New York 
rule to be that such instruments were entitled 
to grace, the legislature passed an act (in 
1857) that “all checks, bills of exchange or 
drafts,” drawn upon bankers, payable on any 
specified day, or in any number of days after 
the date or sight thereof, were payable with- 
out grace. 

In California, by the civil code, days of 
grace are not allowed in any case, so that the 
decision in Minturn v. Fish, that a check 
payable at a future day is entitled to grace, 
has no further application. 

And in Delaware, while, in 1861, the legis- 
lature confirmed the decision of the supreme 
court of that state by enacting that “days of 
grace shall be allowed on all checks, drafts 
or bills, foreign or inland, payable at a future 
or different time from that in which they are 
dated, or which are made payable ona par- - 
ticular day after date ;” a later enactment, 
passed in 1885, provides that “ checks or bills, 
appearing on their face to have been drawn 
upon any bank or banker, whether payable at . 
sight, ata day certain, or at any number of 
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days after sight” shall not be entitled to 
grace. 

It will thus be seen that in all the states 
where the rule has been announced judicially 
that paper of the character discussed was en- 
titled to grace, except in Georgia, Missouri, 
Oregon, and (of course) Minnesota, the law 
has been changed by legislative enactmept, 
and grace disallowed. In ‘Tennessee no legis- 
lation has been enacted on the subject, but 
the rule in that state, according to the latest 
expression thereof by the supreme court in 
Herring v. Kesee, is to regard a future pay- 
able order on a banker as a check, and not 
entitled to grace. 

In the remaining states of Rhode Island, 
Pennsylvania and Massachusetts, where, it 
will be remembered, decisions were made 
that such paper should be regarded as checks 
and payable without grace, the legislatures of 
the two latter states have subsequently passed 
enactments on the subject, while in the former 
the law making body has been content to rest 
upon the decision of the supreme court of 
Rhode Island, without more. 

‘Thus in Pennsylvania, the act of the 3oth 
ot March, 1875, providing for the allowance 
of days of grace, excepts “checks drawn 
upon banks or bankers, whether payable 
upon presentation or upon some day or time 
subsequent to the date of issue.” 

And in Massachusetts the statute provides 
that “no days of grace shall be allowed ona 
bill of exchange, note or draft payable on 
demand, nor ona check drawn on a bank.” 
Pub. St., page 427. 

In addition to the statutes already given, 
the following states have passed laws upon 
the subject, as follows : 

Colorado. Section 1o1 of the general laws 
of 1877, allowing days of grace, provides 
that the provision shall not extend to “ checks 
for funds deposited in bank or elsewhere sub- 
ject to draft at sight.” 

Dakota. Section 4568 of the compiled 
laws provides that “no days of grace are al- 
lowed on checks.” 

Montana. Section roo of the Revised 
Statutes, 1879, providing for grace on cer 
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tain instruments contains a clause that “ this 
provision shall not extend to drafts payable 
at sight, nor to checks for funds deposited in 
bank or elsewhere subject to draft at sight.” 

In Vermont, section 2009 of the Revised 
Laws, allowing grace on certain instruments, 
provides that the provision shall not extend 
to “a check or order for money drawn on a 
state or national bank, savings bank or trust 
company.” 

In Connecticut, section 1861, General 
Statutes of 1888, provides that no days of 
grace shall be allowed “upon any bank check 
unless expressly provided for therein.” 

In Kansas, “all bonds, notes and bills of 
exchange, except bank checks, and sight 
diafts,” etc., are entitled to grace. Comp, 
L., page 125. 

In New Jersey, grace is disallowed upon 
* checks, bills of exchange or drafts, appear- 
ing on their face to have been drawn upon 
any bank or banking association, which are 
on their face payable at sivht, or on any 
specified day, or in any number of days after 
the date or sight thereof.” Pub, L. 1862 
page 194. 

In Michigan, by section 1587, Howell's 
Ann, Stat., grace is disallowed on “ all checks, 


bills of exchange or drafts, appearing on 


their face to have been drawn upon any bank, 
or upon any banking association or individual 
banker carrying on a banking business,” etc., 
“which are on their face payable on any 
specified day, or in any number of days after 
the date or sight thereof.” 

And in Utah, New Mexico and Idaho, as 
well as California above mentioned, days of 
grace have been abolished entirely. 

Viewing these various statutes the inten- 
tion seems evident to disallow grace on all 
orders for money drawn upon bankers whether 
payable presently or in the future. ‘This is 
effectually done in ‘those states were grace is 
abolished entirely, and also where the statutes 
are explicit in describing the instruments as 
“bills, drafts or checks" drawn on bankers 
and payable presently or at a future time. 
But in a number of the statutes it will be no- 
ticed that the provision is simply that checks 
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on banks shall not have grace ; and in a case 
where the order was made payable at a future 
day, thé argument might be presented, that 
as the instrument was not a check at all, but 
abill of exchange, the statute did not apply. 
We think, however, that in all the states 
where these statutes have been enacted, the 
intention of the legislature has been to abolish 
grace in all cases of orders drawn upon bank- 
ers, whether technically bills of exchange, by 
being made payable in the future, or strictly 
checks. If this theory is correct, we have 
the rule that a check or order drawn on a 
banker and payable at a future day, is pay- 
able without days of grace, established in all 
the states whose statutes have been cited 
above, as well as in Rhode Island and ‘Ten- 
nessee,—in the latter by force of legal de- 
cision. On the other hand, we have a con- 
trary judicial rule, not yet changed by the 
legislature, in Georgia, Missouri, Oregon and 
Minnesota ; and an absence of positive rule 
in the other states and territories. Whether 
in these latter a universal custom exists with 
regard to such paper, sufficiently well estab- 
lished and certain to be binding as law, is 
unknown. ‘lhe establishing of a rule judici- 
ally, subject to change by the legislature if 
contrary to the popular idea, is not desirable 
for the private litigant at whose expense it 
must be made. ‘The subject should be regu- 
lated by legislation in the first instance. 


LEGAL DECISIONS. 

ACCOMMODATION ACCEPTOR— 
LIABILITY TO SUBSEQUENT AC- 
COMMODATION INDORSER ON 
PAYMENT OF BILL—NO CONTRI- 
BUTION BETWEEN SUCCESSIVE 
ACCOMMODATION PARTIES IN 
ABSENCE OF AGREEMEN'I. 

United States Circuit Court, N. D., Illinois, 

September 9, 1889. 


GIL_esptr, ¢/ a/. v. CAMPBELL. 
1, An accommodation indorser of a bill of exchange, meet- 
ing the debt when legally charged with its payment, be- 
comes a holder for value of the bill, and may recover 
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thereon against an accommodation acceptor the full 
amount paid, notwithstanding he knew at the time of 
indorsement that the acceptance was for accommodation, 

a. An accommodation acceptor of a bill of exchange has no 
claim for contribution against subsequent accommodation 
indorsers, though the indorsers knew the acceptance to be 
without consideration, 

. In an action by two accommodation indorsers of a bill of 
exchange against a prior accommodation acceptor, it is no 
defense to the claim of plaintiffs for the payment of the 
bill that the proceeds of the bill when discounted were 
applied by the drawer to the payment of paper on which 
one of the plaintiffs was an indorser. 


At law. On motion for new trial. 


J. A. Sleeper, for plaintiffs. A. & C. B. 
McCoy, for defendant. 


Jenkins, J. ‘The defendant moves to set 
aside the verdict for the plaintiffs, and for a 
new trial, mainly upon the ground that upon 
the proofs disclosed a recovery is not sanc- 
tioned by the law. ‘The action is by the 
plaintiffs as indorsers against the defendant 
as acceptor of a certain inland bill of ex- 
change, dated April 1, 1886, for $3,000, at 
go days, drawn by one R. G. Buchanan, of 
Franklin, ‘Tenn. ‘The bill was to the order 
of the plaintiff Gillespie, wasindorsed by him 
and the plaintiff Winstead, and at its maturity 
was held by the National Bank of Franklin, 
This bill was in renewal of one for a like 
amount dated December 31, 1885, at go days, 
drawn, accepted and indorsed by the same 
parties. On the 26th of December, 1885, 
Buchanan forwarded the original bill by mail 
to the defendant at Chicago, requesting its 
acceptance for the personal accommodation 
of the drawer. It was not at that time in- 
dorsed by either of the plaintiffs. The bill 
was thus accepted by the defendant, and re- 
turned to the drawer, who procured the plain- 
tiffs severally to indorse it for his accommo- 
dation, that he might procure discount there- 
of at the bank at Franklin. He states that 
he notified the plaintiffs at the time that the 
acceptance by the defendant was purely an 
accommodation acceptance. ‘This assertion 
1s disputed by the plaintiffs, but the fact is 
assumed to be as stated by Buchanan. ‘The 
plaintiffs thereupon severally indorsed the 
bill without consideration, and returned it to 
Buchanan, who procured it to be discounted 
at the National Bank of Franklin, the pro- 
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‘ ceeds being passed to his credit in account, 
and subsequently drawn out upon his checks. 
There was no communication between the 
accommodation parties to the bill respecting 
the liability wter se to be assumed by either, 
nor any agreement in regard thereto other 
than that implied by the law, nor did the ac- 
ceptor know that there was to be any accom- 
modation indorsement of the bill. ‘The re- 
newal bill was protested at maturity, and the 
indorsers charged with its payment. The 
plaintiffs thereafter, on July 19, 1886, paid 
to the bank the amount, in. equal portions. 
The bill was thereupon surrendered by the 
bank, and the plaintiffs seek to recover there- 
on against the acceptor of the bill. 

It is urged for the defendant that the 
parties litigant, being all accommodation 
parties to the bill, were co-sureties for the 
drawer; that therefore the plaintiffs can 
maintain no action on the bill as such, and 
may only recover in separate actions, and 
upon the equitable principle of contribution, 
such an amount as each has paid in excess 
of the one-third part of the bill. 

With respect to business paper, the parties 
thereto are liable to each other in succession, 
as their names appear. ‘The acceptor of a 
bill is the principal debtor. As between suc- 
cessive indorsers, the writing imports a sev- 
eral and successive, not a joint, obligation. 
In this respect there is no distinction between 
accommodation and other paper. They are 
both governed by the same rules. 3 Kent, 
Comm., *86. It is competent for the ac- 
commodation parties to a bill, as between 
themselves, to contract for a liability differ- 
ent from that evidenced by the paper itself, 
and parol evidence thereof is receivable. 
Phillips v. Preston, 5 How., 278. But, 
wanting such independent agreement, the 
several successive parties to accommodation 
paper are bound to those succeeding them, 

who have been compelled to meet the obliga- 
tion. In such case parties are not bound to 
contribution. The principle upon which the 
rule is founded is this: The indorser has in- 
curred a contingent liability upon the faith of 
the antecedent names to the paper, and by 
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payment becomes entitled to all the rights of 
an indorser for value, with remedy over for 
the whole amount paid against the prior 
parties. The obligation of the one is pr. 
mary ; of the other, secondary. It is of no 
moment that the accommodation indorser 
knew that the acceptance was without consid- 
eration. He has incurred and met his obli- 
gation upon the faith of the acceptance, and 
stands in the light of a holder for value. The 
principle was established by the supreme 
court in 1830, in the case of McDonald y. 
Magruder, 3 Pet., 470, the opinion of the 
court being delivered by Chief Justice Mar- 
shall. There the first accommodation in- 
dorser sought to recover contribution of a 
second accommodation indorser of a note, 
The court held that, to authorize contribu- 
tion, the undertaking must be joint, not sep- 
arate and successive ; that the second in- 
dorser, incurring liability upon the faith of 
the first indorser, as well as of the maker, and 
meeting that liability, stands as a holder for 
value, and the contract as between him and 
his immediate indorser cannot be said to 
be without consideration. This ruling 
was followed and approved in PAillips v. 


Preston, 5 How., 278, and in McCarty ve 


Roots, 21 How., 437, 441. The principle 
established has never since been questioned 
in the federal courts. If these cases stood 
alone, and in antagonism to the general cur- 
rent of authority, they would, of course, be 
binding upon this court. ‘The doctrine of 
these decisions has, however, been sustained 
in most courts of the states of the Union 
speaking to the question. Smith v. Morrill, 
54 Me., 48; Coolidge v. Wiggin, 62 Me. 
568; Johnson v. Crane, 16 N. H., 68; 
Church v. Barlow, 9 Pick., 547; Clapp v. 
Rice, 13 Gray, 403; Woodward v. Severance, 
7 Allen, 340; Shaw v. Knox, 98 Mass., 214; 
Kirschner v. Conklin, 40 Conn., 77; Brown 
v. Mott, 7 Johns., 361 ; Suydam v. Westfall, 
2 Denio, 205; Kelly v. Borroughs, 102 N. 
Y., 93, 6 N. E. Rep., 109; Youngs v. Ball, 
9 Watts, 141 ; Ross v. Espy, 66 Pa. St., 481; 
Wood v. Repold, 3 Har. & J., 125 ; Pomeroy 
v. Clark, 1 MacArthur, 606; Bank v. Bierne, 
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1Grat., 234, 265 ; Hogue v. Davis, 8 Grat., 
4; Bank v. Vanmeter, 4 Rand. (Va.), 553; 
Marr v. Johnson,9 Yerg., 1; Brahan v. 
Ragland, 3 Stew. (Ala.), 247; Spence v. Bar- 
day, 8 Ala., 581 ; Moody v. Findley, 43 Ala., 
167; Cathcart v. Gibson, 1 Rich. Law, 10; 
Aiken v. Barkley, 2 Spear, 747; Weirv. Cox, 
g Mart. (La.), 573; Connely v. Bourg, 16 
la. Ann, 108; Stiles v. Eastman, 1 Ga., 205; 
Hixon v. Reed, 2 Litt. (Ky.), 176 ; McNeilly 
y. Patchin, 23 Mo., 40; McCune v. Belt, 45 
Mo., 174; Stillwell v. How, 46 Mo., 589; 
Druhe v. qhristy, 10 Mo. App., 566; Wéil- 
sony. Stanton, 6 Blackf., 507; Woodworth 
y. Bowes, 5 Ind., 277; Core v. Wilson, 40 
Ind., 204; McGurk v. Huggett, 56 Mich., 
187; 22 N. W. Rep.. 308. But two Ameri- 
can cases were cited to the contrary, and 
these may be readily disposed of. ‘The case 
of Douglas v. Waddle, 1 Ohio, 413, arose 
upon a note, and, if there be no distinction in 
this respect between a note and a bill (and I 
can conceive of none), sustains the defend- 
ant’s position. ‘The authority of this case is 
denied in McDonald v. Magruder, supra. In 
Williams v. Bosson, 11 Ohio, 62, the case of 
Douglas v. Waddle is said to have been 
founded upon and to recognize and 
establish as law a local usage or under- 
standing that accommodation indorsers 
of notes were joint sureties, and not liable 
to each other in the order of their com- 
ing on the note. Without directly over- 
niling the case, the court refused to extend 
the rule to bills of exchange, and held that 
accommodation indorsers of such paper are 
hot joint sureties, but are separately liable to 
each other in their order. ‘Wis decision is 
approved in Kelley v. Few, 18 Ohio, 441. 
The case relied upon is consequently with- 
outweight. ‘The case of Paulin v. Kaighn, 
27 N. J. Law, 503, was One for contribution 
between two co-obligors on a joint bond. 
The right of contribution in such case is 
not doubted. Nor is it disputed that the 
Obligation to contribute arises, not from 
mutual engagement, but from principles of 
equity and morality. 

In addition to the foregoing, I have fallen 


LAW JOURNAL. 39 


upon decisions in two other states sustaining 
the contention of the defendant, which it 
may be well to notice. Flint v. Day, 9 Vt. 
345, and Pitkin v. Flanagan, 23 Vt. 160, 
166, both sustain the theory of the defense, 
but they are doubted in Keith v. Goodwin, 
31 Vt. 268, 276, and would seem to be of no 
present, or at least of doubtful, authority in 
that state. In Daniel v. McRae, 2 Hawks, 
590, by a divided court, accommodation 
parties to commercial paper are held to be 
co-sureties in whatever order or character 
they are placed upon the paper. The doc- 
trine declared came for review before the 
supreme court of North Carolina in Richards 
v. Simms, 1 Dev. & B. 48,51. The court 
states that the rule in that state had been so 
generally acquiesced in that, upon the prin- 
ciple of stare decisis, it felt bound to follow 
it as established law ; but the judges unani- 
mously declared that, were the question res 
integra, the principle could not be sanctioned ; 
and they “should say, as has been said by 
the rest of the mercantile world, that the 
parties to accommodation paper were to be 
governed by the same rules as parties are 
governed whose names are cn other or business 
paper.” It may therefore be fairly said that 
the few decisions in this country upholding 
the contention of the defendant have been 
repudiated and shorn of their authority with- 
in their respective jurisdictions, and that the 
courts of the states, so far as they have 
spoken, approve and follow the decisions of 
the supreme federal tribunal. 

The case of Reynolds v. Wheeler, 10 C. 
B. (N. S.) 561, undoubtedly sustains the de- 
fense here. It sanctions the right of an ac- 
commodation acceptor to contribution from 
an accommodation indorser. The decision 
is based upon general principles of suretyship, 
overlooking the presumption of the mercan- 
tile law that subsequent accommodation par- 
ties signed in reliance upon the responsibility 
of the prior accommodation parties. The 
case was decided in 1861, and appears not 
to have been reviewed in any court. It would 
seem to be opposed to the principle upon 
which Fentum v. Pocock, 5, Taunt. 192, was 
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decided, wherein Lord Chief Justice Mans- 
FIELD remarked: “And I never before knew 
that there was any difference between an 
acceptance given for accommodation, and 
an acceptance for value.” Iam referred to 
and can find noother case in England directly 
to the question. The absence of other au- 
thority in that country is somewhat remark- 
able. ‘The case stands alone; citing no au- 
thority to sustain it, in opposition to the gene- 
ral current of authority, and in antagonism to 
the ruling in A/cDonald v. Magruder, which 
may not be disregarded in this court. 

In Dering v. Earl of Winchelsea, 1 Cox, 
Ch. 318, 2 Bos. & P. 270, 1 White & T. 
Lead. Cas. Eq. *60, contribution was en- 
forced between sureties on different bonds 
for the same debt. But in Coope v. Twynam, 
1 Turn. & R. 426, the lord chancellor stated 
that that decision had been doubted at West- 
minster Hall, and that contribution was de- 
pendent upon whether the transaction was sep- 
arate and distinct, or the same transaction split 
into different parts. ‘The case, however, re- 
ceived the approval of the supreme court in 
McDonald v. Magruder, supra, and was dis- 
tinguished for the reason that in the one case 
the parties stood in the same relation to the 
obligee of the bond and to each other ; while 
in the other the relation of the parties is dis- 
similar, the indorser giving his name on the 
faith of the precedent parties to the bill. In 
Mr. Hare’s notes to this case (1 Lead. Cas. 
Eq. 3d Amer. from 2 London Ed. 157) he 
asserts that “where successive indorsers all 
indorse for 2ccommodation of the maker, 
though at different times, and without com- 
munication or mutual understanding, they 
are in equity co-sureties, subject to common 
contribution ; and evidence is admissible to 
show that successive indorsers sign for ac- 
commodation, and thus to render them sub- 
ject to contribution.” The author cites to 
sustain the statement Daniel v. McRae, 2 
Hawks, 590, which, as shown supra, has been 
repudiated as authority by the court in which 
it was decided. ‘The statement by the author 
is contrary to established law. 

It may not be denied that there is an en- 
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gaging, persuasive equity in the principle tha 
all sureties should share equally the burden 
assumed; and that in general is the lay, 
“Equality is equity.” But in the case of 
commercial paper a superior equity inter. 
venes, in that liability has been assumed upon 
the faith of prior engagement, and that with. 
out respect to knowledge of the accommoda- 
tion character of precedent stipulation. And, 
after all, the distinction between the two 
classes of authorities is more apparent than 
real; or is perhaps one resting in the burden 
of proof. The one assumes the contract to 
be as appears upon the face of the paper, 
construed by the mercantile law, permitting 
and enforcing all agreements for a different 
liability zxter se. ‘The other declines to as- 
sume that the one party has become bound 
upon faith of the other’s precedent engage- 
ment, and treats all accommodation parties, 
however they may appear upon the paper, as 
co-sureties and equally bound for the debt, 
and so liable to contribute ; but likewise 
recognizing and enforcing any different en- 
gagement between the parties. Whichever 
rule may seem the more equitable and to be 
preferred, the former is too firmly estab- 
lished to be disturbed. Individual notion of 
right must now yield to the wiser judgment 
of the law. 

It is also insisted for the defendant that the 
court erred in failing to submit to the con- 
sideration of the jury the question whether 
the proceeds of the original draft were ap- 
plied by Buchanan in whole or in part to- 
wards the payment of other paper upon which 
the plaintiffs or one of them were indorsers. 
On January 1, @886, the bank held four 
pieces of Buchanan’s_ paper, severally 
indorsed for accommodation by one or 
the other of the plaintiffs, but no 
one piece indorsed by both. ‘Three 
.of such notes were renewed at maturity, and, 
if ever paid, were not paid by the proceeds 
of the Campbell acceptance. ‘The only one 
to which the objection can apply is the note 
for $5,000, indorsed by Winsted, one of the 
plaintiffs, maturing January 12-15, 1886. 
That note was paid prior to April 3, 1886, 
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but when prior does not appear. ‘The Camp- 
bell acceptance of $3,000 was discounted by 
the bank, January 5, 1886, and the proceeds 

to the credit of Buchanan on account. 
The cashier of the bank asserts that the 
amount was disbursed by sundry checks of 
Buchanan’s on the bank. His account with 
the bank is not produced. Whether in point 
of fact the proceeds of the Campbell ac- 
ceptance were applied towards the payment 
of the $5,000 note, maturing some ten days 
after the discount of that acceptance, is 
therefore left in doubt. ‘The production of 
the bank account would have relieved the 
doubt, and established the truth. Neither 
Buchanan nor the cashier could from recol- 
lection and without reference to the bank ac- 
count testify to the fact. In the absence of 
testimony of other transactions with the bank, 
the jury might fairly infer that the proceeds 
of the acceptance went towards the payment 
of the note. If, therefore, the fact is mate- 
tial, the question should have been sub- 
mitted. 

Buchanan requested the acceptance of 
Campbell to enable him to raise money “ to 
run his business.” ‘The defendant accepted 
the bill, and returned it to the drawer, with a 
view to its use for that general purpose. 
There was no restriction upon its use for the 
needs of the drawer in fis business. If the 
proceeds were applied by Buchanan towards 
the discharge of his debt, that was one of the 
uses contemplated. ‘That was no fraud upon 
the defendant. If with the proceeds Bu- 
chanan discharged in part a debt for which 
Winsted, one of the plaintiffs, was hglden as 
an accommodation indorser, that is not an 
availing defense. It was none the less the 
debt of Buchanan, which he was obliged to 
discharge, and could rightfully discharge with 
the proceeds of the Campbell acceptance. 
It is of the first importance in any business 
that one should pay maturing obligations, 
and that object must be deemed to have 
been within the contemplation of the defend- 
ant in accepting this bill. It was a legiti- 
mate use of the credit loaned by him. But, 
if otherwise, it was the act of Buchanan, and 


not of the plaintiff Winsted. He is not 
shown to have had any connection with or 
knowledge of the transaction. If known to 
him, it is not perceived that the fact would 
avail to discharge the liability of the defend- 
ant upon his acceptance. It is true that 
thereby Winsted was relieved of his contin- 
gent liability upon that note, or, rather, that 
his contingent liability for that debt was 
transferred to the bill in suit. The debt, 
however, was the debt of Buchanan, which 
he was primarily obligated to discharge. 
The defendant's credit was loaned that means 
might be obtained by Buchanan to meet his 
obligations. It was wholly immaterial in this 
connection whether the proceeds of the 
credit loaned were used for future specula- 
tion, or to enable Buchanan to meet past 
obligations, and to continue his business. 
And, again, the plaintiffs sue as joint owners 
of the bill. ‘The defense asserted, if other- 
wise availing, cannot advantage the defend- 
ant here. It could only be well pleaded 
against the plaintiff Winsted alone. It could 
not affect the plaintiff Gillespie, who was 
neither a party to the note paid nor to the 
payment of it. The plaintiffs stand in the 
shoes of the bank, as dona fide holders for 
value, and as joint owners of the bill. Any 
defense, to avail, must affect both, and not 
one only, of the joint owners of the bill. 
The motion for a new trial will be overruled, 
and judgment ordered upon the verdict. 
PURCHASE OF FORGED CHECK BY 
BANK—RIGHT TO RECOVER 
AMOUNT PAID—LIABILITY OF 
EMPLOYER FOR ACT OF CLERK 
IN, NEGOTIATION OF CHECK. 


Supreme Court of Nebraska, October 4, 
1889. 


Levy v. First NATIONAL BANK. 


1. A principal is bound by the acts of his agent to the extent 
of the apparent authority conferred on him. Wedster v. 
Wray, 17 Neb. 579; Lorton v. Russell, — Neb. 

2. Acheck drawn by J. W. F., paymaster, on J. G. T., as- 
sistant treasurer B. & M_ R. R. Co. in Neb., to the order 
of F. L. D., was presented to the National Bank of H. by 
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L., with a forged indorsement of the name of F. L. D. 
thereon, and the money received by L. from the bank, 
which, having accounted to F, L. D. for the amount of the 
check, dued L. therefor. //e/d, that L. was liable. 


(Syllabus by the Court.) 


Error from district court, Adams county ; 
Gas.in, Judge. 


Capps & McCreary, for plaintiff in error. 
J. B. Cessna, for defendant in error. 


Coss, J. ‘This cause is brought to this 
court on error by the defendant in the court 
below, for the review of the judgment of the 
district court of Adams county. The First 
National Bank of Hastings brought an action 
against Mark Levy, alleging that it is an or- 
ganization of the government of the United 
States. ‘That on August 8, 1887, the defend- 
ant sold a bill of goods to a person unknown, 
who represented himself as F. L. Dudley, 


taking in payment for the goods a check or ° 


order as follows : 

“ Roll Faber, Burlington & Missouri R. R. 
in Neb. No. 5,443- 

“Omaha, June 30, 1887. $90.00 

“J. G. Taylor, Asst. ‘Treasurer. “Pay to 
the order of F. L. Dudley ninety dollars. 
Payable at the Neb. National Bank, Omaha, 
First National Bank, Lincoln, First National 
Bank, Denver. J. W. Fioyp, Paymaster. 

“ Paid Omaha, Aug. 10, 1887. 

“ Nebraska National Bank.” 

Endorsed: ‘“ Endorsements must be made 
in ink, must be technically correct, if by a X 
should be witnessed, and residence of wit- 
nesses stated. Signature of employe, F. L. 
Dudley. Witness, Myron Abbott.  Resi- 
dence. * * * Pay Omaha National Bank, 
Omaha, or order, for collection, Acc’t of 
First National Bank, Hastings. Nebraska. 
Geo. H. Pratt, Cashier.” 

That on August 9th the defendant sold or 
procured said note or draft to be sold and 
assigned by delivery to the plaintiff, the de- 
fendant receiving therefor $90 in cash. That 
the draft was immediately presented for pay- 
ment, and payment refused, for the reason 
that F. L. Dudley, the payee, never indorsed 
said check, draft or order, and his signature 
was a forgery. That on August 15th the 


plaintiff received notice of the refusal, ang 
gave notice to the defendant, requesting him 
to redeem the draft, and pay the amount, 
which he refused to do. Wherefore the plain- 
tiff asks judgment against the defendant, 
with interest on the amount from August 9, 
1887. The defendant answered, denying 
each and every allegation of the plaintiff, 
There was a trial to the court without a jury, 
with findings for the plaintiff and judgment 
for $95.26 and costs. ‘The defendant's mo- 
tion for a new trial having been overruled, 
the cause is brought to this court on the fol- 
lowing errors: (1) ‘That if the plaintiff was 
entitled to recover anything in the court 
below it should not have been for a greater 
sum than the defendant actually received— 
$6.30; (2) that the judgment is not sup- 
ported by evidence that the plaintiff sustained 
any loss, as alleged in the petition; (3) the 
judgment is contrary to law, and not sup- 
ported by evidence ; (4) that the evidence, as 
shown by Exhibit A, establishes the fact that 
the plaintiff never lost anything as alleged, 
and said evidence was introduced by the 
plaintiff on the trial in the court below; 
(5) that the court overruled the defendant's 
motion for a new trial. 

It appears from the bill of exceptions that 
in August, 1887, the plaintiff in error was 
engaged in keeping a gentlemen’s furnishing 
store at Hastings, Adams county. In this 
store were employed Myron H. Abbott as 
under-clerk ; Moses H. Levy, brother of the 
proprietor, as “confidential and _finariGal 
man, and general manager and assistant 
book-keeper,” in the proprietor’s absence. On 
August oth, the proprietor was absent in 
New York and in the East purchasing mer- 
chandise for the fall season’s trade. ‘The 
two clerks, Levy and Abbott, were present, 
in charge of the store, when a man, an entire 
stranger, came in and bought of Abbott a bill 
of goods amounting to $7.07, and offered the 
check mentioned in payment. Abbott took 
the check to Levy to ascertain if there was 
any money in the drawer to cash it, and Levy 
answered there was not. Abbott said that he 
would then have to go to the bank to get it 
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‘cished, and Levy said that he (the man) 
would have to sign it. ‘The man then wrote 
the name of the payee of the check—as that 
of his own—on the back of it. Abbott took 
it across the street to the bank, got it cashed, 
received the full amount, returned to the 
store with the money, took out the amount 

‘of the bill of goods sold, and gave to the 
customer the balance, putting the $7.07 in 
the cash-drawer of the store. ‘The customer 

received the money, left his package of 

» goods in the store, and departed. He makes 
no subsequent appearance in the transaction. 
It appeared upon the cross-examination of 
Abbott on the trial that he signed the back 
of the check as a witness to the stranger's 
signature. ‘The check was forwarded by the 
bank and presented for payment, August 
roth, to the Nebraska National Bank of 
Omaha, and by it refused. ‘lhe check was 
identified from the deposition of J. D. ‘Taylor, 
assistant treasurer of the railroad company, 
on whom it was drawn; and the indorsement 

‘of F. L. Dudley, the payee, was proven to be 
a forgery. 

Upon the trial in the district court, as well 
‘as the argument of counsel in this court, the 
‘point relied upon seems to have been the 

want of authority of Abbott, the clerk, to 

bind his employer, the plaintiff in error, or to 
create a liability on his part, in the manner 
and by the means set out in the pleadings 
and proof. ‘Ihe witness Abbott, on his 


-'cross-examination, was asked the question : 


.“State as to whether Mr. Levy gave any in- 
‘structions as to how the business should be 
-conducted in his absence. Answer. He said 
we should be careful in taking checks to 
»know the signatures. Qwestion. You say that 
this transaction was without the knowledge or 
authority of. Mr. Levy? A. He was not 
there, but he knew that I had taken checks. 
Q. How many had you taken? A. I could 
‘not tell. @. What one check had you ever 
-taken? A. John Blank’s and Bunzer Bros.’ 
By the Court. Were they the same checks as 
this? A. No, sir. I had taken this kind of 
Check, though. @Q. Sy the Court. Do you 
‘say'that you took checks of that kind before 


and after this. and that Mr. Levy knew ‘it? 
A. Yes, sir.” The defendant (plaintiff in 
error) testified that the witness Abbott was in 
his employ as a boy to sell goods, clean out 
the store, and fix up the store ; that he had 
no charge of the books or of the businéss 
whatever; and continued his testimony ‘in 
answer to the question: “ What authority 
had he of you at any time as to receiving 
checks in payment for goods? A. He never 
had any authority. I never allowed, when I 
was in the store, any of my clerks to receive 
any checks whatever, except they turn them 
over to me to examine.” ‘lhe witness, having 
stated that he was absent at New York and 
the East at the time of this occurrence, was 
asked the further question: “What instruc- 
tions or orders, if any, did you leave with 
your clerks, before you went away, as to the 
taking of checks? A. I told Abbott and 
another clerk, at the time I left, not to take 
any checks whatever, as the day before I 
heard of some spurious checks. Also I told 
them they would not be allowed to deposit 
any checks in the drawer for selling any mer- 
chandise, and charge it up to my money- 
orders and bank business without permission 
from my head clerk, who kept the books. 
Q. Was your head clerk present? 4. Yes, 
sir; and heard it. I toldhim I expected him 
to see to it in every respect. Q. What is 
your head clerk’s name? 4. Moses H. 
Levy.” On cross-examination he stated that 
he left Moses H. Levy as manager of his 
business ; that he had control of everything 
in his absence, as far as he would leave it 
with anyone. 

‘Taking all this evidence together, it is ap- 
parent that there was authority in Levy and 
Abbott—the one as head clerk and manager, 
the other as clerk and salesman—to transact 
all the business of the store and of its retail 
dealings. And I think it must be conceded 
that Abbott had the apparent authority to 
carry the check to the bank, going directly 
from the chief clerk and manager of the 
store, and acting as messenger in having the 
check cashed at the bank. And if he had 
this apparent authority, though the real au- 
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thority expressed and delegated by the plain- 
tiff in error did not extend to bank transac- 
tions, and while the bank and its officers had 
no notice of any limitation placed upon his 
authority, they were still justified in dealing 
with him to the extent of his apparent au- 
thority. -“There was nothing in the transac- 
tion itself to awaken the officer's suspicions 
of fraud in the check, but everything, on the 
face of it, to invite confidence in its regu- 
larity. . 

We have recently examined the questions 
of limited and of apparent agency in the case 
of Lorton vy. Russell (at the present term), 
and have held that an implied agency in the 
necessary transactions of an accustomed busi- 
ness is a delegated authority. I therefore 
come to the conclusion that in this court of 
review the case stands the same as though the 
plaintiff in error had personally carried the 
check to the bank and cashed it, the same as 
his clerk and agent, Abbott, did. As to the 
liability which the law devolves upon him in 
that case to make the check and its indorse- 
ment good; there can be no doubt. The 
question involved was considered and decided 
in this court in Rogers v. Walsh (which was 
twice considered and reported), 12 Neb. 28, 
10 N. W. Rep. 467; 15 Neb. 309, 18 N. W. 
Rep. 135. It was also before the supreme 
court of Connecticut, and decided in like 
manner in Zerry v. Bissell, 26 Conn. 23, 
cited by defendant in error, and which fur- 
nishes an exhaustive argument, supported by 
numerous citations of authority. ‘The case 
of Smith v. McNair, 19 Kan. 330, also cited 
by counsel, is likewise an instructive and con- 
vincing precedent in support of the view 
maintained. ‘The judgment of the district 
court is affirmed. ‘The other judges concur, 





PROMISSORY NOTE—PRO VISION 
FOR RATE OF INTEREST AFTER 
MA‘TURITY—LEGISLATIVE RR. 
DUCTION OF RATE BEFORE MA. 
TURITY— INTEREST ON INTER. 
EST COUPONS, 


Supreme Court of Nebraska, October 16, 
: 1889. 


RICHARDSON Vv. CAMPBELL. 


1. A promiasery note was given to be due five years after 
date, providing for the payment of interest from maturity 
at ra per cent, Coupon notes were given for the interest 
on said note, likewise payable in five years, and also pro- 
viding for interest at 12 per cent, from maturity, Whee 
the note was given the highest rate of interest allowed by 
statute was1a per cent., but before it became due the 
maximum rate had been reduced to 10 per cent. Held, 
that the holder was entitled to the highest rate allowed by 
law when the note became due, viz.: 10 per cent, 

Where the interest provided for in a promissory note is the 
maximum rate allowed by law, and is represented by 
coupon notes providing that interest shall be allowed 
thereon after maturity at the maximum rate, no interest 
will be allowed on such coupons, 


Appeal from district court, Johnson coun- 
ty ; Broapy, Judge. 

L. C. Chapman, for appellant. S. P 
Davidson, for appellee. 

Maxwell, J. On February 11, 1888, the 
plaintiff filed a petition in the district cour 
of Johnson county, and afterwards, on May 
10, 1888, filed an amended petition, stating 
his cause of action to be that on February 
29, 1876, James A. Campbell, defendant, ex- 
ecuted for value, and delivered to Ann M, 
Shepard, five promissory notes, one for 
$600, due five years after date, and four 
other notes, for $60 each, due in two, three, 
four and five years after date; that on the 
same date defendant, James A Campbell, 
duly executed unto said Shepard a mortgage 
on N. § of section 20, township 4, range 12, 
to secure said notes, which mortgage was 
duly recorded ; that by a stipulation in said 
mortgage in case of foreclosure an attorney's 
fee of 10 per cent. on recovery, which was 
agreed to be a reasonable fee, should be paid 
by defendant, and included in the decree; 
that by the stipulation contained in said mort- 
gage if the land was sold for taxes said mort- 
gagee might redeem the same, and pay taxes, 
and add the same to the debt secured by the 
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mortgage with agent’s fees of 10 per cent.; 
that before any of said notes became due, the 
ame were indorsed by said Shepard to 
plaintiff, who has ever since been the owner 
and holder thereof; that default has been 
made in the payment of said notes; that de- 
fault has been made in payment of taxes 
on said land ; that plaintiff has advanced and 
paid out of his own funds the money neces- 
sary to redeem said land from tax-sales, and 
in the purchase of an outstanding tax-title 
against said land ; that all said indebtedness 
for said notes, and for taxes paid, and for 
outstanding title purchased, is due and un- 
paid. ‘Ihe plaintiff prays that said mortgage 
may be foreclosed, the land sold, and pro- 
ceeds applied to the payment of said indebt- 
edness, costs and attorney’s fees. On July 
13, 1888, James A. Campbell filed his sepa- 
rate answer, setting up a defense as follows : 
He admits the execution of the notes and 
mortgage, but avers that they were given on 
a usursious contract fora loan of $600, at the 
rate of 20 per cent., entered into between P. 
D. Cheney and Ann M. Shephard, by B. F. 
Perkins, their agent, and this defendant; de- 
nies that plaintiff purchased said notes before 
due ; denies each allegation in the petition not 
admitted or answered. For a second defense 
denies that plaintiff has redeemed said land 
for taxes mentioned, or that he has paid the 
taxes on any part thereof; alleges that the 
tax deed was fraudulent and void, because 
no seal was attached to it; that the land was 
sold for tax. of 1875 only, when other taxes 
were due; that all claims for taxes paid are 
barred by the statute of limitations, as well 
as all claim upon said notes and mortgage. 
The plaintiff filed a reply which need not be 
noticed. ‘The court rendered judgment for 
plaintiff for $1,305 upon the notes sued on, 
being interest at the rate of 1o per cent. on 
the principal notes; also the face of the inter- 
est notes, without interest; also for $379.40 
upon three tax-sale certificates, being the 
amount of their face, less 50 cents, and in- 
terest thereon at 7 per cent. from their date, 
being a total of $1,684.40 due plaintiff ; also 
an attorney’s fee of $95. In all other re- 
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spects the court found for the defendant. 
The defendant, Campbell, excepts to find. 
ing on tax-sale certificates, and attorney's 
fee. Plaintiff excepts to findings, and ap- 
peals, 

In Southard v. Dorrington, 10 Neb. 122, 
4 N. W. Rep., 935, it was held that “when 
the payment of taxes assessed on real estate 
is necessary to protect the security, the mort- 
gagee may pay the same, and have the amouet 
paid added to the mortgage debt as expenses 
necessarily incurred in protecting the security. 
Godfrey v. Watson, 3 Atk., 517; Mix v. 
Hotchkiss, 14 Con., 32; Williams v. Hilton, 
35 Me., 547; Page v. Foster, 7 N. H., 392; 
Xortright v. Cady, 23 Barb., 497; Brown v. 
Simons, 3 Amer. Law Reg., (N. 5S.) 154; 
Johnson v. Payne, 11 Neb., 269,9 N. W. 
Rep., 81. But the courts look with jealousy 
upon the demands of the mortgagee beyond 
the payment of his debt, as increasing the 
difficulties in the way of the right to redeem. 
Where, however, the land is liable to taxa- 
tion, and taxes, if legally assessed, would be 
a lawful charge upon the same, and there are 
no special circumstances showing the tax to 
be unjust or inequitable, a court of equity 
will not declare such tax void, because some 
of the formalities necessary to make a tax- 
deed valid have not been complied with.” 
It is impossible from the record before us te 
say that the purchase of the tax-title in ques- 
tion was necessary to protect the plaintiff's 
security; and therefore, as far as appears, 
there was no error of the court below in re- 
jecting the same. 

The principal note in the case is as fol- 
lows : 
“ $600. TECUMSEH, NEB., Feb’y 29, 1876. 

“ Five years after date, for value received, 
I promise to pay to the order of Mrs. Ana 
M. Shephard six hundred dollars, payable at 
the office of P. D. Cheney, in Jerseyville, 
Ill., without interest before maturity, with 12 
per cent. per annum after maturity, 

“ James A. CAMPBELL.” 

‘Twelve per cent. was the highest rate of 
interest permissible under our statute when 
the note was made ; but before it became due 
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rate to ro per cent. by agreement, and 7 per 
cent. where there was no contract to pay a 
higher rate. ‘The promise in the note may 
be considered as an agreement to pay the 
highest rate permissible when the note be- 
came due, and not in excess of that agreed 
upon by the parties. In Xellogg v. Lavan- 
der, 15 Neb., 256, 18 N. W. Rep., 38, in a 
‘carefully-considered opinion of Judge Coss, 
it was held that in case of contract for a par- 
ticular rate of interest that rate continued 
after the note became due, as well as before. 
This rule is subject to the limitation that the 
rate agreed upon be within the statute. 
Where, as in this case, the rate is lowered be- 


.fore the note became due, the equitable rule 


would seem to be to allow the highest rate 


‘authorized by statute. ‘The plaintiff there- 


‘fore is entitled to interest at 10 per cent. 
The coupon notes are in the following 

form : 

$60. ‘TECUMSEH, NEB., Feb. 29, 1876. 
“Five years after date, for value received, 


‘I promise to pay to the order of Ann M. 


Shephard sixty dollars, payable at the office 


‘of P. D. Cheney, in Jerseyville, Ill., without 


interest before maturity, and 12 per cent. per 
annum after maturity. 
James A. CAMPBELL.” 

These notes were attached to the principal 
note, and are in fact coupons. Had they 
‘been separated and sold as independent notes 
to a bona fide purchaser for value before ma- 
turity, there is but little doubt that such pur- 
chaser would have been entitled to interest 
after the notes became due ; but being mere 
coupons for the payment of interest, they 
cannot, under the former holdings of this 
court, draw interest. J/athews v. Toogood, 
23 Neb., 536, 37 N. W. Rep., 265; 25 Neb., 
99, 41 N. W. Rep., 130. ‘The reasons for 
this rule are very fully set forth by Chief 
Justice REESE in the cases above cited, and 
the rule thus established will necessarily be 
adhered to, and if changed it should be done 
‘by the legislature. The decree will therefore 
be affirmed. ‘The other judges concur. 


ORDER ON BANKER PAYABLE’ at 
FUTURE DAY—CHECK OR DRAFT 
—GRACE. 





Supreme Court of Minnesota, October 18, 
1889. 
HARRISON v. NICOLLET NATIONAL Bank. 


1, A draft for money drawn on a bank, payable at a day 
subsequent to its date and subsequent to the date of its 
issue, is nota “check,” but a “ bill of exchange,” andis 
entitled to days of grace. 

2. It is an essential characteristic of a check that it is pay- 
able on demand. 


(Syllabus by the Court.) 

Appeal from district court, Hennepin 
county ; Rea, Judge. 

Action by James ‘I. Harrison against the 
Nicollet National Bank of Minneapolis for 
damages for “ falsely, wrongfully, and malici- 
ously” causing a draft drawn on plaintiff to 
be protested for non-payment, and notices of 
protest to be sent out. Demurrer to com- 
plaint sustained, and plaintiff appeals. 

Carman N. Smith, for appellant. Woods 
& Kingman, for respondent. 

MITCHELL, J. ‘This appeal presents the 
question whether a written order on a bank 
or bankers to pay a sum of money at a day 
subsequent to its date, and subsequent to the 
date of its issue, is a “check” or a “bill of 
exchange,” and hence entitled to grace. The 
question is one which has given rise to com 
siderable discussion and some conflict of 
opinion. About all the law there is on it, as 
well as all the arguments on each side, will 
be found in Morse, Bank. (3d Ed.) § 381 é 
seg. ‘The two principal authorities holding 
such an instrument a check are Jn re Brown, 
2 Story, 502, and Champion v. Gordon, 70 
Pa. St., 474. Both of these are entitled to 
great weight, but they stand almost alone, the 
supreme courts of Rhode Island (Bank v. 
Wheaton, 4 R. I., 30) and perhaps of ‘Ten 
nessee being, so far as we know, the only 
ones which have adopted the same views. 
All other courts which have passed upon the 
question, as well as the text writers, have 
almost uniformly laid it down that such an 
instrument is a bill of exchange, and that an 
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emential characteristic of a check is that it is 
payable on demand. This was finally settled, 
aker some conflict of opinion, in New York 
—the leading commercial state of the Union 
—in the case of Bowen v. Newell, (several 
times before the courts,) 5 Sandf., 326, 2 
Duer, 584, 8 N. Y., 190, and 13 N. Y., 290. 
See, also, Morrison v. Bailey, 5 Ohio St. 13. 
"Woodruff v. Bank, 25 Wend., 673; Minturn 
y. Fish, 4 Cal., 36; Bradley v. Delaplaine, 
5 Har., (Del.) 305 ; Bank v. Henderson, 46 
Ga, 487; Jvory v. Bank, 36 Mo., 475; 
Work v. Tatmon, 2 Houst., 304; Hawley v. 
Jette, 10 Or., 31; 2 Daniel, Neg. Inst. §§ 
1§73-1575; Morse, Bank, supra. 

Nearly every definition of a check given in 
the books is to the effect not only that it 
must be drawn on a bank or banker but that 
it must be payable on demand. 1 Rand. 


Com. Paper, § 8; Byles, Bills, 13 ; 2 Daniel, 
Neg. Inst., § 1566; 1 Edw. Bills, § 19; Bige- 
low, Bills & N., 116; Chalm. Dig. Bills & 
N., art. 254; Suaw, C. J., in Bullard v. 


Randall, 1 Gray, 605; Bouv. Law Dict. ; 
Burrill, Law Dict. Occasionally the expres- 
sion is used “ payable on presentation,” but 
eyidently—except perhaps in Story on Bills— 
a synonymous with “payable on demand.” 
As the question is a new one in this state, 
we would not feel compelled to follow the 
majority if the better reasons were with the 
minority. Perhaps the weightiest argument 
in favor of holding such an instrument a 
check is the practical one advanced by 
Saarswoon, J., in Champion v. Gordon, viz., 
that if held to be a bill of exchange the 
halder might immediately present it for ac- 
ceptance, and if not accepted he could sue 
the drawer, or if accepted it would tie up the 
dawer’s funds in the hands of the bank, and 
thus, in either case, frustrate the very object 
of making it payable at a future day. In 
answer to this, it may be said that the drawer, 
if he wished, could very easily avoid such 
consequences by inserting appropriate pro- 
visions in the instrument. On the other 
hand, if we hold that an instrument not pay- 
able on demand may be a check, we are left 
Without any definite or precise rule by which 


to determine when the paper is a check, and, 
when a bill of exchange. The fact that it is, 
drawn on a bank is not alone enough to dis-. 
tinguish a check from a bill of exchange, for, 
nothing is better settled than that a bill of. 
exchange may be drawn on a banker. Neither, 
will the fact that the maker writes it on a 
“blank check” be any test, for the kind of 
paper it is written on cannot control the im-, 
port and legal effect of its words. Neither, 
can the question whether it is drawn against 
a previous deposit of funds by the drawer 
with the drawee furnish any criterion, for 
nothing is clearer than that a bill of ex-, 
change, as well as a check, can be drawn 
against such a deposit, and that an instru- 
ment may be a check although the drawer 
has no funds in the hands of the drawee, 
Neither will it do to say that if it is entitled 
to grace it is a bill, but if not entitled to 
grace it is a check, because the legal charac- 
ter of the instrument has first to be deter-, 
mined before it can be known whether or not 
it is entitled to grace. In short, if we omit 
from the definition of a check the element 
of its being payable on demand, bankers and 
business men are left without any definite 
rule by which to govern their action in a 
matter where simplicity and precision of 
rule is especially desirable. It might be ex- 
pedient to enact, as has been done in New 
York and some other states, that all checks, 
bills of exchange, or drafts, appearing on 
their face to be drawn on a bank or banker, 
whether payable on a specified day or. any 
number of days after date or sight, shall be 
payable on the day named in the instrument. 
without grace; or, what might be better still, 
to abolish days of grace altogether as a usage 
which has already long outlived the condition 
of things out of which it had its origin. But 
this is a matter for legislatures and not for. 
courts. We are therefore of opinion that the 
better rule is to hold that such an instrument 
is a bill of exchange, and hence entitled to, 
grace. We may add-that it is always desir- 
able that the decisions of the courts should 
be in.accord with the business . usages.ead 
customs of the country. Such usages*ate 
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entitled to special weight on a question like 
this, for the whole matter of grace on bills 
and notes had its origin in the usage of 
bankers. And, so far as we are advised, the 
general practice of bankers in this state has 


been to treat instruments like this as bills of . 


exchange and not checks. 


Counsel for respondent suggests that, even 


if we hold that payment of this paper was 
demanded, and protest made prematurely, 
yet the action of the court below in sustain- 
ing the demurrer to the complaint should be 
affirmed on other grounds, viz., that the act 
of protesting, etc., was the act of the notary 
and not of the bank; that the protest could 
not have damaged the financial standing of 
plaintiff because the certificate of the notary 
_ Shows on its face that it was done before 
maturity ; also, that the instrument being of 
doubtful classification, involving a legal 
question on which courts differed, the de- 
fendant would net be liable for an honest 
mistake of law. Whatever force there might 
be in these suggestions, either by way of de- 
fense or in mitigation, we think they are un- 
availing in support of a demurrer to a com- 
plaint which alleges that the defendant 


“falsely, wrongfully, and maliciously caused”: 


the paper to be protested for non-payment, 


and notices of protest sent out, and which: 


also shows that such notices—which were 
presumably what, if anything, injured plain- 
uff’s standing and credit—contained nothing 


indicating that payment was prematurely de- 


manded. Order reversed. 


NATIONAL BANK—RESOLUTION TO 
GO INTO LIQUIDATION—CAPACI- 
TY TO THEREAFTER COLLECT 
ASSETS. 


Minnesota, November 5, 


1889. 


Supreme Court of 


MERCHANTS NATIONAL BANK OF MINNEAPO- 
Lis v. GASLIN. 


1. An action may be maintained on a domestic judgment. 

2. A resolution by vote of two-thirds of the shareholders of 
4 national bank to go into liquidation and close, certified _ 
to the ‘comptroller of the currency, does not dissolve the © 
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corporation, nor affect its capacity to collect its assets ang} 
close its affairs. 

3. The appointment by the shareholders of “ trustees” to 
close the affairs of the bank, the title to its property net - 
being vested in them, does not affect the right of the cor- 
poration to bring suit. 

’ (Syllabus by the Court.) 


Appeal from district court, Hennepin 
county. Youn, Judge. 


Action by the Merchants’ National Bank * 
of Minneapolis against William H. Gaslin. 
Judgment for plaintiff, and defendant ap-_ 
peals. 

: Robinson & Baker, for appellant ; Hart 
& Brewer, for respondent. 


GILFILLaN, C. J. It is generally conceded 
in the United States that at common law an 
action may be brought on a judgment, 
whether foreign or domestic. ‘The right to 
bring such an action is recognized by the 
statute in this state. Sec. 6, c. 67, Gen. 
St., in order to prevent such actions being 
brought vexatiously, provides that “ costs 
cannot be allowed in an action on a‘ judg- 
ment of a court of this state between the 
same parties unless such action was brought” 
with previous leave of the court for cause 
shown.” ‘The fact that the stockholders, by’ 
the vote of the requisite two-thirds, resolved’ 
that the bank go into liquidation and be 
closed, and that notice thereof was sent.to’ 
the comptroller of the currency, did not dis-' 
solve the corporation, and, while it probably’ 
disabled it to go on with the banking busi-’ 
ness, it did not affect its capacity to 
collect its assets and settle its affairs; and” 
the appointment by the shareholders of what’ 
they call “trustees,” to close up the affairs 
of the bank, the title to its assets and choses’ 
in action not being vested in them, and’ 
they being, therefore, only agents, did not’ 
affect the right of the corporation to main’ 
tain actions upon its choses in action. Judg- 
ment affirmed. o 

Co.uuns, J., did not sit in this case. ; 
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' YOTE PAYABLE AT BANK—DEPOSIT 


OF AMOUNT WITH BANK IS NOT 
PAYMENT, AS BANK IS NOT 
PAYEE’S AGENT—SUCH DEPOSIT 
IS AT PAYOR’S RISK. 


Supreme Court of Indiana, October 18, 1889. 


GiaTttT v. Fortran, ¢ ai. 


Under Rev. St. Ind. § 368, which provides that in an action 
onanote payable at a particular place demand at that 
place need not be proved, but the opposite party may 
show readiness to pay at such place,an answer alleging 
that on the day the note sued on became due defendants 
paid to the bank where the note was made payable the 
amount due, and directed the note to be paid; that they 
did not then know who held the note; and that long after 
the money was deposited the bank became insolvent—is 
bad, as the bank cannot be deemed the payee’s agent. 

Appeal from circuit court, Jennings coun- 
ty; Jeprua D. New, Judge. 

Action by Joseph Glatt against Frank 
Fortman and John Henry. Plaintiff 
appeals. 

A. G. Smith, for appellant. John Over- 
myer and Frank £. Little, for appellees. 

Exuiott, C. J. The appellant’s complaint 
is founded on a promissory note executed by 
the appellees. The note contains a provision 
making it payable at the Jennings County 
Bank. ‘The answer alleges that on the day 
the note became due the appellees paid to the 
bank the principal and interest of the note, 
and directed that it be applied to its pay- 


‘ment ; that at the time the money was placed 


in the bank the appellees did not know. who 


'* the holders of the note were ; and that long 


after'the money was deposited the bank be- 
came insolvent. ‘The answer must be ad- 
judged bad. We have a statute which reads 
this: “In any action or defense founded 
upon’a bill, or note or other contract for the 
payment of money at a particular place, it 


‘shall not be necessary to prove or aver a de- 
“mand at the place; but the opposite party 
‘may show a readiness to pay such a demand 


at.the proper place.” Section 368, Rev. St. 


‘The éffect of this statute is to overthrow the 
** tule sanctioned in Palmer v. Hughes, 1 
-Blackf., 328, and with the fall of that rule 


fell the right of the maker of a promissory 
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‘note payable at a particular bank to discharge 


the obligation by depositing the money in the 
bank for the benefit of the payee. As the 
law provides that the holder is not bound to 
present the note to the bank for payment in 
order to charge the maker, it necessarily fol- 
lows that money deposited in the bank can- 
not be deemed to be deposited with the 
payee’s agent. It is not placed there at his 
risk, but at the risk of the payor. ‘The readi- 
ness to pay at the place designated constitutes 
a defense, if- properly followed up; but the 
deposit of the money for the payee does not 
discharge the maker of the note. The obli- 
gation remains in force until payment is 
made to the payee or his agent, and unless 
the note is in the hands of the bank, it is not 
the payee’s agent. Wallace v. McConnell, 
13 Pet., 136; Ward v. Smith, 7 Wall., 447; . 
Brabston v. Gibson, 9 How., 263 ; Adams v. 
Hackensack, 44 N. J. Law, 638; Gas Co. v. 
Pinkerton, 95 Pa. St., 62. The law is a fac- - 
tor in every contract, and it enters into the 
contract. before us, and relieves the payee of 
the note from the duty of presenting it at the ' 
place of payment, As the law provides that. 
the note need riot be presented to the bank, - 
the payor had no right to act upon the pre- 
sumption that the bank was the payee’s agent, 
nor to presume that the payment to the bank 
discharged him from liability. The rule upon 
which.the payor is bound to act is that the 
bank is not authorized to receive payment 
unless the note is lodged with it, for the des- 
ignation of the place of payment does not — 
bind the payee to present the note at .that 
place; and, as he is’ inder ‘no obligation to’ 
do this, something must be ‘added in order to ‘ 
authorize such a payment to be made to the 
bank as will extinguish the debt. This is 
well settled by the adjudged cases. We at- _ 
tach no importance to the clause on the note 
waiving presentment for payment, for we | 
think the case governed by the general rule 
that the designation of a bank as the place 
of payment does not authorize a deposit at 
the payee’s risk where there is no obligation 
resting upon him to present the note at the 
place designated. ‘The waiver clause is in- 
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sexted, it may not be amiss to say, for the 
pugpose of holding the indorsers without a 
presentment for payment, and it does not 
affect the rights of the makers of a promissory 
note. It is the law that dispenses with the 
necessity of presenting the note at the place 
fixed, and of this law the contracting par- 
ties were bound to take notice. Judgment 
reversed. 

BERKSHIRE, J., did not take any part in 
the decision of this case. 


PRINCIPAL AND SURETY—RELEASE 
OF SURETY. 


Court of Appeals, Kentucky, October 26, 
1889. 


Struss v. Masonic Sav. Bank. 


Plaintiff holding an overdue note given by S:, on which de- 
fendant was surety, was induced by the false representa- 
tions of S., and with knowiedge that he was about to make 
ah assignment, to surrender and cancel the note and ac- 
cept a new one, signed by S. alone, embracing the amount 
of the old note and other debts of S., payable in five years, 
and secured by an insufficient mortgage. Defendant was 

that the note on which he was surety had been 
canceled, and new security obtained from S. The next 
day S. assigned, and plaintiff then learned that the mort- 
gage was not adequate security, whereupon it compelled 
the assignee to accept a release of the mortgage, but for 
nearly five months it did not notify defendant of the fraud, 
nor offer to transfer the mortgage to him. Ali the parties 
lived in the same city, and the mortgaged property and 
Is were situated there. He/d, that plaintiff's con- 
discharged defendant from liability on his suretyship. 
On petition for rehearing.: 
Brown, Humphrey & Davie and P. A. 
Géertner, for appellant; Helm & Bruce, 


for appellee. 

Pryor, J. In the case of Gordon v. Mc- 
Carty, found in 3 Whart., 407, the action 
wa3,on a bond given in the orphans’ court 
for the distributable share of one of the dis- 

tees. of the proeeds of real estate. The 
distributee could neither read nor write, and 
the obligor obtained a release from her that, 
if yalid, discharged the surety. The defense 
to the release in that case was that the writ- 
ing was not in fact the act of the distributee, 
and an action within ten years could be main- 
tained against the surety for the recovery of 
the. money in the hands of the obligor. That 


is an ordinary business transaction with a bank, . 
_where one, being the indorser or the surety — 
for the loan of money, is released by cancel- 
ing the note. It was, in fact, destroyed, a 
new note executed, with the payments ex- 
tended for along period, and a mortgage 
given and recorded to secure its payment. .. 


Not only so, the mortgage was executed to | 


secure other claims upon which the surety 
was not liable. It turned out that liens ex- 
isted on the mortgaged property, and the ob- 
ligor had made false representations in re- 
gard to that fact and the character of the 
title. The fraud was known to the bank on 
the next day after the mortgage was execut- 
ed, and the bank permitted the surety to re-. 
main in ignorance of its purpose to hold him 
liable on the original obligation for five 


months, when the surety lived in the same | 


city, and was well known to the officers of 
the bank. Under such circumstances this of 


itself would release the surety. The security .. 


given was accepted by the bank, and held 
during this entire period, when finally, with. 


out the consent of the surety, the mortgage _ 


was canceled, at the instance of the bank, 
when it knew that the purpose of its exe- 
cution was to release the surety. No court 
of equity would hold the surety liable under 
such a state of facts; nor will the inquiry 
(the facts being conceded) be made as to. 
whether or not the surety, in the interval, 
could have secured himself, if notified of the 
fraud, as the bank was, the day after it was 
perpetrated. ‘This court does. not mean to 


hold that a lapse of five months from the 


commission of the wrong, without notice to 


the surety, would in every case release the | 


surety ; 
case no liability on his part exists. Petition 
overruled. 


cate is unlike the one before us. Here the case ._ 


but under the circumstances of this — 


a 
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ist QUERIES AND REPLIES. 


Other t0 Notify Bank of Errors. in 
unt within Eight Days. 
: Cuicaco, Nov. 8, 1889. 
Editer Banking Law Journal. 

Dear Sir: We inclose copy of receipt for pass- 
book which must be signed by depositor on receipt 
of the book. Do you think that this agreement 
would hold as against payment of forged checks for 
which a bank seems to be liable indefinitely ac- 
cording to your journal. We would be very thank- 
fulfor any information on this point. 

LEOPOLD Mayer’ & Son. 

[The following form of receipt inclosed :] 

| CHICAGO, 
Received of Leopold Mayer & Son, bankers, 
pass-book, written up to and including 
.., Showing deposits amounting 


Unless notice of difference in this account is 
given within eight days from date, it shall be taken 
as correct, reserving the right, to the bank, of cor- 
recting at any time, any errors that may occur. 

Answer.—An agreement such as the fore- 
going clause in italics is of importance chiefly 
as relating to errors caused by the payment 
of forged paper, and to this class of errors 
this answer will be confined. An examina- 
tion of the authorities on the question of the 
duty of a depositor in the matter of the ex- 
amination of his account to detect errors 
caused by the bank’s paying forged paper, 
published in Vol. I., No. 12, of the JourNaL, 
showed, as a result of the recent decisions, 
the general rule to be that a depositor is 
under the duty of exercising ordinary care 
and diligence in the matter of the examina- 
tion, the character and degree of which must 
be determined by the circumstances of the 

~ particular case, in view of the established us- 
ages relating to the banking business. This 
rule of duty, however, according to the Su- 
preme Court of the United States, is subject 
to the proviso that the bank, before paying 
the forged: paper, must not have been able, by 
~ proper care and skill, to have discovered the 
forgeries; for if by such care .and’ skill it 
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could have detected them it cannot receive a , 
credit for the amount of the paper, even if , 
the depositor omitted all examination of his . 
account. : 

Such being the law in the absence of , 
special agreement, how will the agreement 
signed by the depositor alter the rule of lia- 
bility? Will it have effect in those cases . 
where the mistaken payment has been made , 
through the negligence of the bank in the 
first instance in omitting to exercise proper 
care and skill by which the forgeries could 
have been discovered, or only where the bank 
has used such care and skill and the mistake 
has occurred notwithstanding ? Furthermore, 
will it apply to all cases of mistaken pay- , 
ments, and absolutely estop the depositor, 
after eight days, from questioning their cor- 
rectness, or only to those which could have . 
been discovered within eight days by the ex- 
ercise of reasonable diligence on his part . 
under the law? 

It will be noticed that the language of the 
contract reserves the right to the bank to cor- 
rect its mistakes after eight days, but provides 
that as to the depositor, unless he gives notice 
of difference within eight days, é¢ shall be 
taken as correct. Being therefore an agree- 
ment which favors the bank more than the 
depositor, the method of construction adopted 
by a court would be to construe it most fav- 
orably for the depositor and strictly as against 
the bank. 

Regard being had 


to the intention | 
of the parties at the time the con- . 


tract was executed, to the condition , 
of things sought to be regulated; and . 
to the existing law of the subject, , 
in our view a reasonable construction of 
the clause in question would be that. the de- 
positor thereby agrees to perform the duty 
devolved upon him by law of exercising 
ordinary care and diligence in the matter of 
the examination, and to give notice to the , 
bank of errors within the period of eight days, , 
and if he fails to make any examination, or. , 
“errors are not discovered, which, by the exer- 
cise of ordinary care and diligence could 
have been discovered within that period, je 
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will be, nevertheless, bound thereby —to the 
extent, at least, that the bank may be dam- 
aged. But further than this, under a reason- 
able construction of the contract, we do not 
think the depositor would be held to have 
intended to make himself liable for mistakes 
in the account caused by the fault of the 
bank in the first instance, hy not taking 
proper precautions; nor for such mistakes 
which, notwithstanding the exercise of or- 
dinary care and diligence on his part in the 
examination, would not be discoverable. As, 
for instance, a payment on a forged indorse- 
ment, where the depositor ordinarily, even by 
the exercise of ordinary diligence, would not 
detect that the indorsement was a forgery. 
As to these latter, he would not be liable un- 
der the law in the absence of contract, and a 
reasonable interpretation of an agreement 
signed by him to give notice of errors within 
eight days would not, in our opinion, extend 
his liability to such matters. It would simply 
fix the limit of eight days instead of leaving 
the time indefinite, within which the depositor 
must exercise his legal duty of examination 
‘and notice ; leaving the responsibility for all 
‘mistakes in the account, not discoverable by 
the. exercise of reasonable diligence, and all 
mistakes as to which the bank would be 
bound, although he made no examination, 
unprovided for by the agreement and subject 
to the ordinary rules of law governing the 
subject. 

While, of course, it is impossible to fore- 
tell with certainty the construction which a 
court would place upon such an agreement 
by a depositor, the view we take would seem 
more reasonable and more in accordance 
with what the signer would be held to have 
intended than one which would regard the 
agreement to apply to all errors, as well as 
those caused by the bank's negligence in the 
first instance, and those not susceptible of 
discovery, as to those which could be discov- 
ered by the depositor in the exercise of 


cient consideration. If the bank exacted 
such a receipt from its depositor as a condi., 
tion of delivering up his pass-book, or if the 
signature by the depositor was entirely volun- 
tary, and it was optional with him to sign or 
not, the value of the receipt as a binding con- 
tract might be assailed on the ground of want 
of consideration. But if when the account 
of the depositor was opened it was on the 
understanding that such a receipt should be 
given, or if his account was allowed to remaia 
with the bank on condition of his signing 
such an agreement, and the depositor so un- 
derstood, this would be sufficient considera- 
tion on the part of the bank to support and 
validate the agreement. 


Rights and Liabilities of Pledgee of 
Stock Held as Collateral. 
ToPEKA, KAN., Nov. 11, 1889. , 
Editor Banking Law Journal: 
DEAR Sir: I will thank you for any informa- 
tion you will furnish meas to certificates of stock— 


negotiability—liability of the holder or loaner whe 


may take them as security where an additional ie- 


dividual liability exists to owners. Does a baak 


loaning upon stock certificates assigned in blask, 


not transferred by company issuing them, get a © 


good lien, and does it assume any liability of the 
owner by so doing ? 
Suppose, if you please, the owner would notify 


the corporation issuing the stock that it held the . 


same as security and desired due notice to be 
taken of that fact; at the same time ascertaining 


that no prior liens existed. D. A. Mouton, Cash’r. * 


Answer.—The question brings up three 
points for determination : 


1. The right of a pledgee of stock as col- 
lateral security, by certificate assigned in ~ 


blank but not transferred on the company’s 
books, who has notified the corporation of 


the pledge and ascertained that no liens _ 


existed against the registered owner, to hold 
the same against the corporation free from 
any future liens on its part against the regss- 
tered owner. 

2. Such pledgee’s right to the stock as 
against subsequent creditors and purchasers, 
without notice, from the registered holder. 

3. ‘The pledgee’s liability as a stockholder 
for debts of the corporation. 


SR sEERSSEFESS F888. 
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1. As to the first proposition, the law would 
seem to be that where a corporation has had 
notice that the stockholder has pledged his 
stock by delivery of the certificate with power 
to transfer the stock upon the books of the 
corporation, it cannot have a lien upon the 
stock for a credit afterwards extended to 
him upon the faith of its charter right to a 
lien to secure a stockholder’s indebtedness, 
though no transfer has been made upon the 
books. ‘The notice to the corporation will 
be equally as effectual, in such a case, as 
though such transfer on the books had been 
made. ‘Thus in Bank of America v. McNeil, 
10 Bush, (Ky.) 54, Lindsay J., said : 

“The indebtedness this lien is intended to 
secure (referring to the right of lien granted 
the corporation) is such as may exist at the 
time the stockholder attempts to dispose of 
his stock. It is manifest that the lien cannot 
become effectual for any purpose until the 
stockholder contracts a debt to the bank. 
Until this is done his power to sell, give, de- 
vise or incumber his stock is as perfect and 
complete as is his right so to dispose of or 
encumber any other personal property he 
may own. He cannot pass the complete 
legal title to his stock except by a transfer 
entered upon the books of the bank, nor can 
he, by any arrangement not made known to 
the bank, deprive it of the right to look to 
his stock as an ultimate security for the pay- 
ment of any indebtedness it may innocently 
permit him to incur; but he may, by bargain 
and sale, by gift, devise or pledge, divest 
himself of title; and when he has done so, 
and notice has been given to the bank, it has 
no right to extend credit to him upon the 
faith of its charter lien upon the stock.” 


2. But although notice without registry 
will be sufficient to shut out subsequent liens 
of the corporation itself, what will be the re- 
sult with regard to subsequent creditors and 
purchasers without notice from the pledgor ? 
We are thus brought to consider the second 
question, whether a pledgee of stock as col- 
lateral security, who has not caused the same 
to be transferred on the corporation books, 
can hold the stock as against subsequent pur- 
chasers and creditors without notice of the 
registered holder. On this question the de- 
cisions in the various states are conflicting, 
and transfers of stock are regulated in many 


states by statutes which are dissimilar in their 
provisions. ; 

In Lovisiana it has been held that a sale or ° 
pledge of the stock of an incorporated com- 
pany is complete, even as to the third persons, 
by delivery to the vendee or pledgee of the 
certificates of stock, with a power of attorney ' 
to transfer it on the books of the company, 
and it is not necessary to the perfection of 
the sale or pledge, or to protect the stock © 
from seizure by the vendor's creditors, or ' 
from other rights of third persons arising sub- 
sequently to the sale or pledge, that notice ’ 
thereof should be given to the corporation, 
or that an actual transfer of the stock be 
made on the books. Blouin v. Hart, 30 La. 
Ann., 714. 

On the other hand, it has been held in 
Illinois that a transfer in pledge of certifi- 
cates of stock in a company whose by-laws 
provide that a traisfer of stock shall only be 
made upon the books of the secretary on the — 
presentation of the stock certificate, is not ef- 
fectual as against a levy of execution by a 
creditor of the pledgor, made before the 
pledgee has obtained a transfer to himself : 
upon the company’s books. . People’s Bank | 
v. Quidley, 11 Chicago, L. N., 332. 

Also in Maine, a delivery of a certificate 
of stock, together with an assignment and . 
blank power of attorney from the assignor, 
does not constitute a transfer effectual 
against an attachment of the stock made by © 
one who had no notice of the transfer, al- ‘ 
though notice of the transfer had been given 
to the corporation before the attachment. . 
No transfer of stock will secure it from at- ‘ 
tachment until it is entered upon the books 
cf-the corporation in the manner prescribed 
by the statute. Skowhegan Bankvy. Cutler,’ 
49 Me., 315. ~ : ie 

Alsoin New Hampshire, if a transferee of © 
stock omits to have record made, he incurs * 
the risk of having his title defeated by a sub- 
sequent attachment or sale toa dona 

. Seripture v. Soapstone et 
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entitled to special weight on a question like 
this, for the whole matter of grace on bills 
amd notes had its origin in the usage of 
Yankers. And, so far as we are advised, the 
general practice of bankers in this state has 
been to treat instruments like this as bills of 
exchange and not checks. 

Counsel for respondent suggests that, even 
if we hold that payment of this paper was 
demanded, and protest made prematurely, 
yet the action of the court below in sustain- 
img the demurrer to the complaint should be 
affirmed on other grounds, viz., that the act 
of protesting, étc., was the act of ‘the notary 
and not of the bank; that the protest could 
not have damaged the financial standing of 
plaintiff because the certificate of the notary 
shows on its face that it was done before 
maturity ; also, that the instrument being of 
doubtful classification, involving a legal 
question on which courts differed, the de- 
fendant would not be liable for an honest 
mistake of law. Whatever force there might 
be in these suggestions, either by way of de- 
fense or in mitigation, we think they are un- 
availing in support of a demurrer to a com- 
plaint which alleges that the defendant 
“falsely, wrongfully, and maliciously caused” 
the paper to be protested for non-payment, 
and notices of protest sent out, and which 
also shows that such notices—which were 
presumably what, if anything, injured plain- 
tiff's standing and credit—contained nothing 
indicating that payment was prematurely de- 
manded. Order reversed. 


NATIONAL BANK—RESOLUTION TO 
GO INTO LIQUIDATION—CAPACI- 


TY TO THEREAFTER COLLECT 
ASSETS. 

Supreme Court of Minnesota, November 5, 
. 1889. 


MERCHANTS NATIONAL BANK OF MINNEAPO- 
LIs v. GASLIN. 


1. An action may be maintained on a domestic judgment. 

2. A resolution by vote of two-thirds of the shareholders of 

, national bank to go into liquidation and close, certified 
to the comptroller of the curren¢y, does not dissolve the 


corporation, nor affect its capacity to collect its assets anil 
close its affairs. 

3. The appointment by the shareholders of “ trustees” to 
close the affairs of the bank, the title to its property mot 
being vested in them, does not affect the right of the cor- 
poration to bring suit. 

(Syllabus by the Court.) 


Appeal from district court, Hennepin 
county. YOounG, Judge. 

Action by the Merchants’ National Bank 
of Minneapolis against William H. Gaslin. 
Judgment for plaintiff, and defendant ap- 
peals. 

Robinson & Baker, for appellant; Hart 
& Brewer, for respondent. 


Gurititan, C. J. It isgenerally conceded 
in the United States that at common law aa 
action may be brought on a judgment, 
whether foreign or domestic. The right to 
bring such an action is recognized by the 
statute in this state. Sec. 6, c. 67, Gen. 
St., in order to prevent such actions being 
brought vexatiously, provides that “ costs 
cannot be allowed in an action on a judg- 
ment of a court of this state between the 
same parties unless such action was brought 
with previous leave of the court for cause 
shown.” ‘The fact that the stockholders, by 
the vote of the requisite two-thirds, resolved 
that the bank go into liquidation and be 
closed, and that notice thereof was sent to 
the comptroller of the currency, did not dis- 
solve the corporation, and, while it probably 
disabled it to go on with the banking busi- 
ness, it did not affect its capacity to 
collect its assets and settle its affairs; and 
the appointment by the shareholders of what 
they call “trustees,” to close up the affairs 
of the bank, the title to its assets and choses 
in action not being vested in them, and 
they being, therefore, only agents, did not 
affect the right of the corporation to main- 
tain ‘actions upon its choses in action. Judg- 
ment affirmed. 

Co.uins, J., did not sit in this case. 
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NOTE PAYABLE AT BANK—DEPOSIT 
OF AMOUNT WITH BANK IS NOT 
PAYMENT, AS BANK IS NOT 
PAYEE’S AGENT—SUCH DEPOSIT 
IS AT PAYOR’'S RISK. 


Supreme Court of Indiana, October 18, 1889. 


Guiatr v. FortMan, é/ ai. 


Under Rev. St. Ind. § 368, which provides that in an action 
en anote payable at a particular place demand at that 
place need not be proved, but the opposite party may 
show readiness to pay at such place, an answer alleging 
that on the day the note sued on became due defendants 
paid to the bank where the note was made payable the 
amount due, and directed the note to be paid; that they 
did not then know who held the note; and that long after 


the money was deposited the bank became insolvent—is * 


bad, as the bank cannot be deemed the payee’s agent. 


Appeal from circuit court, Jennings coun- 
ty; JeprHa D. New, Judge. 

Action by Joseph Glatt against Frank 
Fortman and John Henry. Plaintiff 
appeals. 


A. G. Smith, for appellant. John Over- 


myer and Frank E. Little, for appellees. 


E.uiott, C. J. The appellant’s complaint 
is founded on a promissory note executed by 
the appellees. ‘The note contains a provision 
making it payable at the Jennings County 
Bank. ‘The answer alleges that on the day 
the note became due the appellees paid to the 
bank the principal and interest of the note, 
and directed that it be applied to its pay- 
ment ; that at the time the money was placed 
in the bank the appellees did not know who 
the holders of the note were ; and that long 
after the money was deposited the bank be- 
came insolvent. The answer must be ad- 
judged bad. We have a statute which reads 
thus: “In any action or defense founled 
upon a bill, or note or other contract for the 
payment of money at a particular place, it 
shall not be necessary to prove or aver a de- 
mand at the place; but the opposite party 
may show a readiness to pay such a demand 
at the proper place.” Section 368, Rev. St. 
‘The effect of this statute is to overthrow the 
rule sanctioned in Palmer v. Hughes, 1 
Blackf., 328, and with the fall of that rule 
fell the right of the maker of a promissory 
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note payable at a particular bank to discharge 
the obligation by depositing the money in the 
bank for the benefit of the payee. As the 
law provides that the holder is not bound to 
present the note to the bank for payment in 
order to charge the maker, it necessarily fol- 
lows that money deposited in the bank can- 
not be deemed to be deposited with the 
payee’s agent. It is not placed there at his 
risk, but at the risk of the payor. The readi- 
ness to pay at the place designated constitutes 
a defense, if properly followed up; but the 
deposit of the money for the payee does not 
discharge the maker of the note. The obli- 
gation remains in force until payment is 
made to the payee or his agent, and unless 
the note is in the hands of the bank, it is not 
the payee’s agent. Wallace v. McConnell, 
13 Pet., 136; Ward v. Smith, 7 Wall., 447; 
Brabston v. Gibson, 9 How., 263; Adams v. 
Hackensack, 44 N. J. Law, 638; Gas Co. v. 
Pinkerton, 95 Pa. St., 62. The law is a fac- 
tor in every contract, and it enters into the 
contract before us, and relieves the payee of 
the note from the duty of presenting it at the 
place of payment. As the law provides that 
the note need not be presented to the bank, 
the payor had no right to act upon the pre- 
sumption that the bank was the payee’s agent, 
nor to presume that the payment to the bank 
discharged him from liability. The rule upon 
which the payor is bound to act is that the 
bank is not authorized to receive payment 
unless the note is lodged with it, for the des- 

ignation of the place of payment does not — 
bind the payee to present the note at that 
place; and, as he is under no obligation to 
do this, something must be added in order to 
authorize such a payment to be made to the 
bank as will extinguish the debt. This is 
well settled by the adjudged cases. We at- 
tach no importance to the clause on the note 
waiving presentment for payment, for we 
think the case governed by the general rule 
that the designation of a bank as the place 
of payment does not authorize a deposit at 
the payee’s risk where there is no obligation 
resting upon him to present» the note at the 
place designated. ‘The waiver clause is in- 
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serted, it may not be amiss to say, for the 
purpose of holding the indorsers without a 


presentment for payment, and it does not 
affect the rights of the makers of a promissory’ 


note. It is the law that dispenses with the 
necessity of presenting the note at the place 
fixed, and of this law the contracting par- 
ties were bound to take notice. Judgment 
reversed. 

BERKSHIRE, J., did not take any part in 
the decision of this case. 


PRINCIPAL AND SURETY—RELEASE 
OF SURETY. 


Court of Appeals, Kentucky, October 26, 
1889. 


Struss v. Masonic Sav. Bank. 


Plaintiff holding an overdue note given by S., on which de- 
fendant was surety, was induced by the false representa- 
tions of S., and with knowledge that he was about to make 
am assignment, to surrender and cancel the note and ac- 
cept a new one, signed by S. alone, embracing the amount 
of the old note and other debts of S., payable in five years, 
and secured by an insufficient mortgage. Defendant was 
informed that the note on which he was surety had been 
canceled, and new security obtained from S. The next 
day S. assigned, and plaintiff then learned that the mort- 
gage was not adequate security, whereupon it compelled 
the assignee to accept a release of the mortgage, but for 
nearly five months it did not notify defendant of the fraud, 
nor offer to transfer the mortgage to him. Ali the parties 
lived in the same city, and the mortgaged property and 
records were situated there. He/d, that plaintiff's con- 
duct discharged defendant from liability on his suretyship. 


On petition for rehearing. 

Brown, Humphrey & Davie and P. A. 
Gaertner, for appellant; He/m & Bruce, 
for appellee. 


Pryor, J. In the case of Gordon v. Mc- 
Carty, found in 3 Whart., 407, the action 
was on a bond given in the orphans’ court 
for the distributable share of one of the dis- 
tributees of the proeeds of real estate. ‘The 
distributee could neither read nor write, and 
the obligor obtained a release from her that, 
if valid, discharged the surety. ‘The defense 
to the release in that case was that the writ- 
ing was not in fact the act of the distributee, 
and an action within ten years could be main- 
tained against the surety for the recovery of 
the money in the hands of the obligor. That 
ease is unlike the one before us. Here the case 
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is ‘an ordinary business transaction with a bank, |” 


where one, being the indorser or the surety 
for the loan of money, is released by cancel- 
ing the note. It was, in fact, destroyed, a 
new note executed, with the payments ex- 
tended for along period, and a mortgage 
given and recorded to secure its payment. . 
Not only so, the mortgage was executed to 
secure other claims upon which the surety 
was not liable. It turned out that liens ex- ; 
isted on the mortgaged property, and the ob- 
ligor had made false representations in re- 
gard to that fact and the character of the 
title. ‘The fraud was known to the bank on 
the next day after the mortgage was execut- 
ed, and the bank permitted the surety to re- 
main in ignorance of its purpose to hold him 
liable gn the original obligation for five 
months, when the surety lived in the same 
city, and was well known to the officers of 
the bank. Under such circumstances this of 
itself would release the surety. ‘The security 
given was accepted by the bank, and held 
during this entire period, when finally, with- 
out the consent of the surety, the mortgage 
was canceled, at the instance of the bank, 
when it knew that the purpose of its exe- 
cution was to release the surety. No court 
of equity would hold the surety liable under 
such a state of facts; nor will the inquiry 
(the facts being conceded) be made as to 
whether or not the surety, in the interval, 
could have secured himself, if notified of the 
fraud, as the bank was, the day after it was 
perpetrated. ‘his court does not mean to 
hold that a lapse of five months from the 
commission of the wrong, without notice to 
the surety, would in every case release the 
surety ; but under the circumstances of this 
case no liability on his part exists. Petition 
overruled. 
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QUERIES AND REPLIES. 


Construction of Agreement by Depos- 
itor to Notify Bank of Errors in 
Account within Eight Days. 


Cuicaco, Nov. 8, 1889. 
Editer Banking Law Journal. 

DEAR SiR: We inclose copy of receipt for pass- 
book which must be signed by depositor on receipt 
of the book. Do you think that this agreement 
would hold as against payment of forged checks for 
which a bank seems to be liable indefinitely ac-. 
cording to your journal. We would be very thank- 
ful for any information on this point. 

_, LEOPOLD MAYER & SON. 

[The following form of receipt inclosed :] 

' CHICAGO, 188.. 


Received of Leopold Mayer & Son, bankers, — 


pass-book, written up to and including 
.., Showing deposits amounting 


Unless notice of difference in this account is 
given within eight days from date, it shall be taken 
as correct, reserving the right, to the bank, of cor- 
recting at any time, any errors that may occur. 

Answer.—An agreement such as the fore- 
going clause in italics is of importance chiefly 
as relating to errors caused by the payment 
of forged paper, and to this class of errors 
this answer will be confined. An examina- 
tion of the authorities on the question of the 
duty of a depositor in the matter of the ex- 
amination of his account to detect errors 
caused by the bank’s paying forged paper, 
published in Vol. I., No. 12, of the JouRNAL, 
showed, as a result of the recent decisions, 
the general rule to be that a depositor is 
under the duty of exercising ordinary care 
and diligence in the matter of the examina- 
tion, the character and degree of which must 
be determined by the circumstances of the 
particular case, in view of the established us- 
ages relating to the banking business. ‘This 
rule of duty, however, according to the Su- 
preme Court of the United States, is subject 
to the proviso that the bank, before paying 
the forged paper, must not have been able, by 
proper care and skill, to have discovered the 
forgeries ; for if by such care .and skill it 
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could have detected them it cannot receive a 
credit for the amount of the paper, even if: 
the depositor omitted all examination of his ° 
account. 

Such being the law in the absence of 
special agreement, how will the agreement 
signed by the depositor alter the rule of lia- 
bility? Will it have effect in those cases 
where the mistaken payment has been made | 
through the negligence of the bank in the 
first instance in omitting to exercise proper 
care and skill by which the forgeries could 
have been discovered, or only where the bank 
has used such care and skill and the mistake 
has occurred notwithstanding ? Furthermore, 
will it apply to all cases of mistaken pay- 
ments, and absolutely estop the depositor, 
after eight days, from questioning their cor- 
rectness, or only to those which could have 
been discovered within eight days by the ex- 
ercise of reasonable diligence on his part 
under the iaw? 

It will be noticed that the language of the 
contract reserves the right to the bank to cor- 
rect its mistakes after eight days, but provides 
that as to the depositor, unless he gives notice 
of difference within eight days, i# shall be 
taken as correct. Being therefore an agree- 
ment which favors the bank more than the 
depositor, the method of construction adopted 
by a court would be to construe it most fav- 
orably for the depositor and strictly as against 
the bank. 

Regard being had 
of the parties at the time the con- 
tract was executed, to the condition 
of things sought to be regulated; and 
to the existing law of the subject, 
in our view a reasonable construction of 
the clause in question would be that the de- 
positor thereby agrees to perform the duty 
devolved upon him by law of exercising 
ordinary care and diligence in the matter of 
the examination, and to give notice to the 
bank of errors within the period of eight days, 
and if he fails to make any examination, or 
errors are not discovered, which, by the exer- 
cise of ordinary care and diligence could 
have been discovered within that period, he 


to the intention 
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~ will be, nevertheless, bound thereby —to the 
extent, at least, that the bank may be dam- 
aged. But further than this; under a reason- 
able construction of the contract, we do not 
think the depositor would be held to have 
imtended to make himself liable for mistakes 
in the account caused by the fault of the 
bank in the first instance, by not taking 
proper precautions; nor for such mistakes 
which, notwithstanding the exercise of or- 
dinary care and diligence on his part in the 
examination, would not be discoverable. As, 
for instance, a payment on a forged indorse- 
ment, where the depositor ordinarily, even by 
the exercise of ordinary diligence, would not 
detect that the indorsement was a forgery. 
As to these latter, he would not be liable un- 
der the law in the absence of contract, and a 
reasonable interpretation of an agreement 
signed by him to give notice of errors within 
eight days would not, in our opinion, extend 
his liability to such matters. It would simply 
fix the limit of eight days instead of leaving 
the time indefinite, within which the depositor 
must exercise his legal duty of examination 
and notice ; leaving the responsibility for all 
mistakes in the account, not discoverable by 
the exercise of reasonable diligence, and all 
mistakes as to which the bank would be 
bound, although he made no examination, 
unprovided for by the agreement and subject 
to the ordinary rules of law governing the 
subject. 

While, of course, it is impossible to fore- 
tell with certainty the construction which a 
court would place upon such an agreement 
by a depositor, the view we take would seem 
more reasonable and more in accordance 
with what the signer would be held to have 
intended than one which would regard the 
agreement to apply to all errors, as well as 
those caused by the bank’s negligence in the 
first. instance, and those not susceptible of 
discovery, as to those which could be discov- 
ered by the depositor in the exercise of 
ordinary diligence. 

The further point should be considered 
that the contract, to be binding upon the de- 
positor ‘at all, must be supported by a suffi- 


cient consideration. If the bank exacted 
such a receipt from its depositor as a condi- 
tion of delivering up his.pass-book, or if the 
signature -by the depositor was entirely vohun- 
tary, and it was optional with him to sign or 
not, the value of the receipt as a binding con- 
tract might be assailed on the ground of want 
of consideration. But if when the account 
of the depositor was opened it was on the 
understanding that such a receipt should be 
given, or if his account was allowed to remain 
with the bank on condition of his signing 
such an agreement, and the depositor so un- 
derstood, this would be sufficient considera- 
tion on the part of the bank to support and 
validate the agreement. 


Rights and Liabilities of Pledgee of 
Stock Held as Collateral. 


TopPeka, KAN., Nov. rr," 1889. 
Editor Banking Law Journal: 

Dear Sir: I will thank you for any informa- 
tion you will furnish meas to certificates of stock— 
negotiability—liability of the holder or loaner whe 
may take them as security where an additional in- 
dividual liability exists to owners. Does a bank 
loaning upon stock certificates assigned in blank, 
not transferred by company issuing them, get a 


good lien, and does it assume any liability of the 


owner by so doing ? 

Suppose, if you please, the owner would notify 
the corporation issuing the stock that it held the 
same as security and desired due notice to be 
taken of that fact; at the same time ascertaining 
that no prior liens existed. D. A. MOULTON, Cash’r. 

Answer.—The question brings up three 
points for determination : 

1. The right of a pledgee of stock as col- 
lateral security, by certificate assigned in 
blank but not transferred on the company’s 
books, who has notified the corporation of 
the pledge and ascertained that no liens 
existed against the registered owner, to hold 
the same against the corporation free from 
any future liens on its part against the regis- 
tered owner. 

2. Such pledgee’s right to the stock as 
against subsequent creditors and purchasers, 
without notice, from the registered holder. 

3. The pledgee’s liability as a stockholder 
for debts of the corporation, 
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1. As‘to the first proposition, the law would 
seem to be that where a corporation has had 
notice that the stockholder has pledged his 
stock by delivery of the certificate with power 
to transfer the stock upon the books of the 
corporation, it cannot have a lien upon the 
stock for a credit afterwards extended to 
him upon the faith of its charter right toa 
lien to secure a stockholder’s indebtedness, 
though no transfer has been made upon the 
books. ‘The notice to the corporation will 
be equally as effectual, in such a case, as 
though such transfer on the books had been 
made. Thus in Bank of America v. McNeil, 
10 Bush, (Ky.) 54, Lindsay J., said: 

“The indebtedness this lieri is intended to 
secure (referring to the right of lien granted 
the corporation) is such as may exist at the 
time the stockholder attempts to dispose of 
his stock. It is manifest that the lien cannot 
become effectual for any purpose until the 
stockholder contracts a debt to the bank. 
Until this is done his power to sell} give, de- 
vise or incumber his stock is as perfect and 
complete as is his right so to dispose of or 
encumber any other personal property he 
may own. He cannot pass the complete 
legal title to his stock except by a transfer 
entered upon the books of the bank, nor can 
he, by any arrangement not made known to 
the bank, deprive it of the right to look to 
his stock as an ultimate security for the pay- 
ment of any indebtedness it may innocently 
permit him to incur; but he may, by bargain 
and sale, by gift, devise or pledge, divest 
himself of title; and when he has done so, 
and notice has been given to the bank, it has 
no right to extend credit to him upon the 
faith of its charter lien upon the stock.” 


2. But although notice without registry 
will be sufficient to shut out subsequent liens 
of the corporation itself, what will be the re- 
sult with regard to subsequent creditors and 
purchasers without notice from the pledgor ? 
We are thus brought to consider the second 
question, whether a pledgee of stock as col- 
lateral security, who has not caused the same 
to be transferred on the corporation books, 
can hold the stock as against subsequent pur- 
chasers and creditors without notice of the 
registered holder. On this question the de- 
cisions in the various states are conflicting, 
and transfers of stock are regulated in many 
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states by statutes which are dissimilar im their 
provisions. 

In Louisiana it has been held that a sale or 
pledge of the stock of an incorporated com- 
pany is complete, even as to the third persons, 
by delivery to the vendee or pledgee of the 
certificates of stock, with a power of attorney 
to transfer it on the books of the company, 
and it is not necessary to the perfection of 
the sale or pledge, or to protect the stock 
from seizure by the vendor's creditors, or 
from other nights of third persons arising sub- 
sequently to the sale or pledge, that notice 
thereof should be given to the corporation, 
or that an actual transfer of the stock be 
made on the books. Blouin v. Hart, 30 La.. 
Ann., 714. 

On the other hand, it has been held ia 
Illinois that a transfer in pledge of certifi- 
cates of stock in a company whose by-laws 
provide that a traiisfer of stock shall only be 
made upon the books of the secretary on the 
presentation of the stock certificate, is not ef- 
fectual as against a levy of execution by a 
creditor of the pledgor, made before the 
pledgee has obtained a transfer to himself 
upon the company’s books. People’s Bank 
v. Quidley, 11 Chicago, L. N., 332. 

Also in Maine, a delivery of a certificate 
of stock, together with an assignment and 
blank power of attorney from the assignor, 
does not constitute a transfer effectual 
against an attachment of the stock made by 
one who had no notice of the transfer, al- 
though notice of the transfer had been given 
to the corporation before the attachment. 
No transfer of stock will secure it from at- 
tachment until it is entered upon the books 
cf the corporation in the manner prescribed 
by the statute. Skowhegan Bankv. Culler, 
49 Me., 315. 

Also in New Hampshire, if a transferee of 
stock omits to have record made, he incurs 


the risk of having his title defeated by a sub- 
sequent attachment or sale toa dona fide 
purchaser. Scripture v. Soapstone Com- 
pany, 50 N..H.. 571. 

And numerous other decisions have been 
rendered on the subject announcing diverse’ 
rules. 
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In Kansas, the statute makes the stock of 
corporations transferable only on the books of 
the corporation ; and while we find no decis- 
ion on the subject, it is believed in the light 
of other decisions wherein similar provisions 
have been construed, that a pledgee of stock 
under the statute, without transfer on the 
books, would take an equitable title only, and 
be subject to the risk of losing the stock toa 
subsequent attaching creditor, or purchaser 
without notice. 

It follows that the holder for collateral se- 
curity in Kansas should cause a transfer of 
the stock to be made on the books of the 
corporation, and thus cut off the claims of 
subsequent parties. 

3. This brings us to the question of. the liabil- 
ity which one incurs as a stockholder by tak- 
ing shares as collateral security. We know 
ef no decision which holds a mere unregis- 
tered pledgee chargeable as a stockholder ; 
but where transfer has been made on the 
books, the general rule is that a registered 
transferee, who takes the stock merely as col- 
lateral security, is subject to the same liability 
as any other stockholder. And the pledgee 
will remain liable even after the debt is paid 
and the certificate of stock indorsed and de- 
livered back to the pledgor, until a re-transfer 
has been made on the books of the company. 
Further, a pledgee cannot generally escape 
personal liability by transferring pledged 
stock to an irresponsible person to hold for 
his benefit. 

Will there be any way, then, in which the 
pledgee may protect himself, in the matter 
of security.of title, as well as freedom from 
liability for debts of the corporation? 

In some of the states, statutes have been 
enacted exempting those who hold stock by 
way of security from the usual liabilities of 
stockholders, but no such legislation exists in 
Kansas. 

By a recent decision of the Supreme Court 
of the United States, however, it has been 
held that the pledgee of stock of a national 
bank may have the stock put in the name of 
a third person, instead of his own, and so 
avoid responsibility, though gaining the secu- 
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rity of the stock. The court there said:. 


“There was nothing on the books of the 
bank to connect McCloskey with the Ware- 
house Company (pledgee), and therefore no 
credit could have been given on account of 
the apparent liability of the company as a 
shareholder. If inquiries had been made 
and all the facts ascertained it would have 
been found that either Kern or Blumer & 
Co. were always the real owners of the stock, 
and that it had been placed in the names of 
the persons who appeared on the registry, not 
to shield any owner from liability, but to pro- 
tect the title of the company as pledgee. 


. The avowed purpose of both transfers was to 


give the company the control of the stock 
for the purpose of its security, without mak- 
ing it liable as a registered shareholder. Zo 
our minds there was neither fraud nor ille- 
gality in this. The company perfected its se- 
curity as pledgee without making itself liable 
as anapparent owner.” Anderson, Rec'r v. 
Philadelphia Warchouse Co., 111 U.S., 479 
(1884). ° 

Summarizing the foregoing, we see that 
although an unregistered pledgee of stock as col- 
lateral security, who notifizs the corporation but 
does not obtain a transfer on the books, would 
hold the same free from any subsequent lien 
of the corporation, and from a stockholder’s 
liability for debts, the probability in Kansas 
is that the stock would not be secure, with- 
out transfer, from subsequent attaching cred- 
itors or purchasers without knowledge of the 
pledge. And, further, that a transfer on the 
books, while obviating the risk in the matter 
of subsequent creditors or purchasers, would 
ordinarily, in the absence of statute, subject 
the registered holder to the usual stockhold- 
er’s liability for debts of the corporation. 


But while this is so, the Supreme Court of 
the United States has pointed out a way by 
which the pledgee may be secure both from 
subsequent creditors or purchasers, and from 
a stockholder’s liability, by causing the stock 
to be transferred on the books, in the first in- 
stance, to a third person, instead of to him- 
self; and while such a course may not be 
strictly desirable, it is probably the safest and 
best in the absence of a statute which would 
relieve the registered pledgee from liability as 
a stockholder. 
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Note.—The reply to subscriber from El 
Dorado, Kansas, as to personal liability of na- 
tional bank cashier giving bond of indemnity in 
official capacity, will be published in the next 
number, December 15th. 


REDUCTION OF GOVERNMENT 
DEPOSITS. 


‘The secretary of the ‘Treasury, on Novem- 
ber 30th, issued the following notice : 


A transfer to the Sub-Treasury on or be- 
fore Jan. 15, 1890, of about 10 per cent. of 
their holdings of public moneys will be re- 
quired from banks having in active accounts 
about 10 per cent. of the surplus held by 
them over and above the amount needed for 
the convenience of the public service ; or, if 
the banks wish to sell to the Government the 
bonds furnished as security for these de- 
posits, the secretary will purchase them and 
retain from the proceeds of sale the amount 
which otherwise would have to be deposited 
as above stated, sending checks to the banks 
for the residue. 

Other calls will be made from time to 
time, but always with due regard to business 
interests, until the public moneys with the 
banks shall have been reduced to the amount 
needed for current public business, and the 
money withdrawn will be used for the pur- 
chase of United States bonds. Banks de- 
siring to dispose of the entite amount of 
bonds furnished as security for public de- 
posits will not, of course, be limited to the 
10 per cent. transfer of the first call. 


PROPOSED SILVER LEGISLATION. 


The following preamble and _ resolutions 
were on November 28th, adopted by the Na- 
tional Silver Convention, held at St. Louis, 
Mo., by a vote of 135 to 7: 


That the demonetization of silver has 
worked a practical violation of every contract 
then existing in the United States, entailed 
uncounted losses, reduced prices more than 
thirty per cent. and its effect is practically to 
make debts perpetual, as it takes from the 
debtor the ability to pay; that it causes con- 
traction in the currency, which reduces the 
value until there is no profit left to the far- 
mer, planter or men of small capital, who de- 
pend upon the sale of products for returns 
for their labor. 

That we believe the certificate of the gov- 
ernment, backed dollar for dollar by gold and 
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silver coin on the product in the ‘I'reasury of 
the United States, is a safe and sound cur- 
rency and has been approved by the people. 

That considering the contraction caused 
by the surrender of national bank notes 
during the past three years. and the vast sums 
that must be collected by the cancellation of 
government bonds during the next three 
years, the necessity of restoring silver is as 
manifest as is the justice of such a policy. 

That the gold and silver of the West, pour- 
ing in a steady stream upon the East for forty 
years, vitalized every form of business there 
and steadied and upheld the credit of the 
nation through the great war and made re- 
sumption possible, and that what we now de- 
mand is as much more to the interest of the 
East than of the West as the productions of 
the East exceed in value the productions of 
the West. 


‘That we believe in equal rights of gold and 
silver, and free coinage for both, and that no 
nation ever had or ever will have too much 
gold and silver coin. Now, therefore, be it 

Resolved, ‘Vhat the Fifty-first Congress be 
requested by this convention to provide at 
its first session for opening the mints of the 
United States to the free and unlimited coin- 
age of standard silver dollars of the present 
weight and fineness, to be legal tender for all 
debts public and private, equal with gold, 
and that until such a provision is made the 
Secretary of the Treasury be required to coin 
the maximum, $2,000,000 worth of silver per 
month, as now authorized by law. 


The following resolution, adopted by the 
Montana House of Representatives, was read 
to the convention : 


Resolved, ‘That we, the House of Repre- 
sentatives of the state of Montana, recognize 
the importance of the convention and its 
deliberations to the people of our state, its 
_ power and the force of its utterances as rep- 
resenting the rapidly growing interests and 
increasing resources of the West to combat 
and counteract the gold sustaining and silver 
destroying combinations of Wall street and 
the extreme East; that we extend to them 
our hearty support in their efforts to sustain 
and remonetize silver, and to this end we call 
upon the delegates representing the interests 
of our state, as well as others having at heart 
the prosperity of the silver producing dis- 
tricts of our Union, to do all in their power 
to persuade the convention to views favoring 
the unlimited coinage of silver and to lend 
their hearty support to all measures proposed 
that may be conducive to that end. 
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Recent Commendation. 

Under date of August 17th, J. M. Brundage, 
Vice-President of the Russell State Bank, Russell, 
Kansas, in writing to the JOURNAL, says :—‘‘ Per- 
mit us to improve this opportunity for expressing 
our high appreciation of the JOURNAL.” 


Under date of September 18th, J. P. Salmon, 
Cashier of the State Bank of Chatham, Chatham, 


N. Y., writes :—‘‘I am much. pleased - with. your 
JOURNAL, and wish it the success it deserves.” 


George H. Sprague, Cashier of the Leicester 
National Bank, Leicester, Mass., in a communica- 
tion dated Sept. 25, 1889, says :—‘‘I am very 
much pleased with THE BANKING LAW JOURNAL. 
If you will continue to give a few columns in each 
number to ‘Queries and Replies’ the JOURNAL 
will be of great value to many bankers.” 


Under date of August 26th, J. H. Hartman, 
cashier ot Arkansas City Bank, Arkansas City, 
Kan., writes :—‘‘ We are all very much. pleased 
with your journal. Fiud it etme and to the 
point.” 


Rollin E. Smith, Assistant Cashier Bank of Le 
Sener, Minn., in sending subscription under date 
of Oct. 26th, writes:—‘‘* Have examined sample 
nu nber, and think it an excellent thing.” 


J. F. McMullen, Attorney, Winfield Kansas, on® 
November 4th, writes: ‘‘I like the work very 
much.” 


F. H. Head, late Cashier of the People’s Na- 
tional Bank, Clay Center, Kansas, under date of 
Nov. 8th, in sending subscription to commence 
with Vol. 1, No. 1, says: ‘‘In going to my new 
field of labor as Cashier of the Bank of Pine Bluff, 
Ark., I desire to be accompanied by your able 
publication.” 


L. W. McLennan, Secretary State Savings 
Association, Ellsworth, Kansas, in sending sub- 
scription under date of November 25th, says: 
‘* Your journal covers many recent legal decisions 
and law points that I have not been able to find 
as clearly and satisfactorily stated elsewhere.” 


OBJECT OF JOURNAL. 


The object of this journal is to publish : 

1. The current decisions of the courts of the 
United States, and of all the states and territories 
upon questions of banking law, including the law 
relating to notes, bills, collections, and kindred 
topics, with annotations, when necessary, pre- 
senting conflicting decisions, or giving a general 
view of the law upon the questions decided. 

2. The current enactments of Congress and the 
state and territorial legislatures upon banking 
matters. 

3. Articles upon topics of general interest in 
banking law. 

4, Replies to questions of subscribers upon 
points of banking law arising in their business. 

5. Contributions on matters of practical bank- 
ing and financial topics. 

6. A variety of general information of interest 
and value to bankers and merchants. 

And also to advocate reform and uniformity in 
the laws of the various states affecting bankers 
and merchants where uncertainty and conflict at 
present exist. 

The character of the information and the fre- 
quency of issue will make this publication a de- 
sirable one for bankers, merchants and bank at- 
torneys. THE EDITOR. 





